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ORGANIZATION OF THE CONVENTION. 



CHAIRMAN. 

Thomas M. Cooley. 

VICE-CHAIRMAN. 

George G. Crocker. 

SECRETARY. 

Edward A. Moseley. 

ASSISTANT SECRETARY. 

Martin S. Decker. 



committees for the business of this convention. 

committee on order of business. 

George M. Woodruff, of Connecticut. 
Spencer Smith, of Iowa. 
William Himes, of Florida. 
William E. Rogers, of New York. 
David N. Mortland, of Maine. 

COMMITTEE ON RAILWAY LEGISLATION. 

George G. Crocker, of Massachusetts. 
W. S. Garber, of Nebraska. 
Henry R. Shorter, of Alabama. 
Samuel E. Pingree, of Vermont. 
John T. Rich, of Michigan. 
George M. Woodruff, of Connecticut. 



CONVENTION OF RAILROAD COMMISSIONERS. 

COMMITTEE ON REASONABLE RATES. 

W. B. Fleming, of Kentucky. 
Walker McLaurin, of Mississippi. 
David N. Mortland, of Maine. 
John 6. Breathitt, of Missouri. 
John H. Kino, of South Dakota. 

COMMITTEE ON UNIFORMITY OF RAILWAY ACCOUNTS. 

William O. Seymour, of Connecticut. 
Isaac N. Phillips, of Illinois. 
Isaac B. Brown, of Pennsylvania. 



COMMITTEES TO REPORT TO NEXT CONVENTION. 

COMMITTEE TO SECURE CONGRESSIONAL ACTION IN REGARD TO 

SAFETY APPLIANCES. 

George G. Crocker, of Massachusetts. 
James C. Hill, of Virginia. 

Spencer Smith, of Iowa. 

William E. Rogers, of New York. 

John H. King, of South Dakota. 

Edward A. Moseley, Secretary. 

COMMITTEE ON REASONABLE RATES. 

W. B. Fleming, of Kentucky. 
Walker McLaurin, of Mississippi. 
David N. Mortland, of Maine. 
John B. Breathitt, of Missouri. 
John H. King, of South Dakota. 
Charles R. Whitman, of Michigan. 
J. W. Luke, of Iowa. 

COMMITTEE ON UNIFORMITY OF RAILWAY ACCOUNTS. 

William 0. Seymour, of Connecticut. 
Isaac N. Phillips, of Illinois. 
Isaac B. Brown, of Pennsylvania. 
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COMMITTEE ON DISCRIMINATIONS FROM USE OF PRIVATE CARS 

OF SHIPPERS. 

John R. Wheeler, of Illinois. 
John F. Hageb, of Kentucky. 
Roscoe L. Bowers, of Maine. 
Lucten N. Brunswig, of Louisiana. 
George H. Walsh, of North Dakota. 

i 

COMMITTEE ON RAILWAY LEGISLATION. 

George M. Woodruff, of Connecticut. 

William R. Morrison, of the Interstate Commerce 
Commission. 

W. S. Garber, of Nebraska. 

Henry R. Shorter, of Alabama. 

Samuel E. Pingree, of Vermont. 

William Him es, of Florida. • 

Mr. Woodruff is named as chairman in the place of Mr. Crockeb, who asked to be 
excused from service. 

Commissioner Morbison is named in the place of John T. Rich, who is no longer in 
office. At his request he is not named as chairman of the committee. 

\ 
COMMITTEE ON TERRITORIAL ASSIGNMENT OF STATISTICS OF 

OPERATION. 

Thomas J. Stewart, of Pennsylvania. 
John P. Williams, of Minnesota. 
D. P. Duncan, of South Carolina. 
Thomas H. Benton, of Nebraska. 
Thomas Thompson, of Wisconsin. 



COMMITTEE TO CALL NEXT CONVENTION. 

Thomas M. Cooley. 
Eugene P. Jervey, of South Carolina. 
Leon G. Bagley, of Vermont. 
Edward L. Freeman, of Rhode Island. 
William M. Liggett, of North Dakota. 
Edward A. Moseley, Secretary. 
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MEMBERS OP THE CONVENTION AND PERSONS IN 
ATTENDANCE BY INVITATION. 

INTERSTATE COMMERCE COMMISSION. 

Thomas M. Cooley, Chairman, 

William R. Morrison, 

, Walter L. Bragg, 

Wheelock G. Veazey, 

Martin A. Knapp, 

Commissioners. 

Edward A. Moseley, Secretary. 
C Curtice McCain, Auditor. 
Henry C. Adams, Statistician. 
Martin S. Decker, Docket Clerk. 

STATE RAILROAD COMMISSIONERS AND ACCREDITED REPRESENTATIVES. 

Connecticut George M. Woodruff, 

William O. Seymour, 

Commissioners. 

Florida William Himes, 

Commissioner. 

Illinois John R. Wheeler, 

Isaac N. Phillips, 
W. L. Crim, 

Commissioners. 
James H. Paddock, Secretary. 
Charles Hansel, 

Consulting Engineer. 

Iowa J. W. Luke, 

Frank T. Campbell, 
Spencer Smith, 

Commissioners. 

Kentucky W. B. Fleming, 

John F. Hager, 

Commissioners. 
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Louisiana Lucien N. Brunswig, 

Accredited Representative. 

• 

Maine :. David N. Mortland, 

Roscoe L. Bowers, 

Commissioners. 

Massachusetts George G. Crocker, 

Everett A. Stevens, 

Commissioners. 

Michigan Charles R. Whitman, 

Commissioner. 

Minnesota John P. Williams, 

William M. Liggett, 

Commissioners. 
A. K. Teisberg, Secretary. 

Nebraska Thomas H. Benton, 

J. C. Allen, 
Members State Board of 7b*ansportation. 

New York William E. Rogers, 

Michael Rickard, 

Commissioners. 

North Dakota George H. Walsh. 

Andrew Slotten, 

Commissioners. 
R. W. Stevens, 

Assistant Secretary. 

Ohio .George E. Smith, 

Chief Clerk, Representing the Railroad Commissioner. 

Pennsylvania Thomas J. Stewart, 

Secretary of Internal Affairs. 
Isaac B. Brown, 

Deputy Secretary of Internal Affairs. 

Rhode Island Edward L. Freeman, 

Commissioner. 

South Carolina D. P. Duncan, 

Eugene P. Jervey, 

Commissioner 8. 

South Dakota John H. King, 

Commissioner. 
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Vermont Leon 6. Baglky, 

Amory Davison, 

Commissioners. 
Alfred E. Watson, Clerk. 

Virginia ..Jambs 0. Hill, 

Commissioner. 

Wisconsin Thomas Thompson, 

Commissioner. 



» 



Abo — 

Augustus Schoonmakkr, 

Ex-Interstate Commerce Commissioner. 
Lorenzo 8. Coffin, 

Ex-Railroad Commissioner of Iowa. 
George E. Starbird, 

• Representing the Switchmen's Mutual Aid Association 

of North America. 
William G. Rice, 

Vice- Resident, Consolidated Car-Heating Co. 
J. B. Thomas. 
F. W. Parsons. 



ASSOCIATION OF AMERICAN RAILWAY ACCOUNTING OFFICERS. 

M. RlEBENACK, 
CUSHMAN QUARRIER, 

D. A. Waterman, 
0. I. Sturgis, 
S. M. Williams, 
C. P. Leland, 
Richmond Anderson, 

Representing the Executive Committee. 

REPRESENTATIVES OF THE PRESS. 

James Peabody, Editor Railway Review, Chicago, III. 
Jerome J. Wilber, Associated Press, Washington, D. C. 
William B. Bryan, Washington Star, Washington, D. C. 
G. F. Glover, Washington Critic, Washington, D. C. 



PROCEEDINGS OF THE CONVENTION. 



Washington, D. C, March 3d, 1891. — 11 o'clock a. m. 

The Convention was called to order by Honorable Thomas 
M. Cooley, chairman of the committee to call the Conven- 
tion : \ 

The Chairman: As chairman of the committee that has 
made the call for this meeting, it perhaps devolves upon me 
to call the meeting to order, which I now do. The Secretary 
of the last meeting will read the call. 

The Secretary read as follows: 

At a Convention of Railroad Commissioners held at the 
city of Washington on the 6th day of March, 1889, the fol- 
lowing resolution was adopted : 

Resolved* That it is the opinion of the members of this 
Convention that provision should be made for annual con- 
ventions of the Railroad Commissioners of the several States 
and the members of the Interstate Commerce Commission, 
to be held at such place as raav be agreed upon, with a view 
of perfecting uniform legislation and regulation concerning 
the supervision of railroads. 

In pursuance of this resolution a Convention was held at 
the city of Washington, beginning on the 28th day of May, 
1890, at which the undersigned were appointed a committee 
to call the next Convention. 

Under the authority conferred upon them the undersigned 
designate the 3d day of March, 1891, at 11 o'clock in the 
forenoon, as the time, and the office of the Interstate Com- 
merce Commission, No. 1317 F street, Sun .Building, in the 
city of Washington, D. C, as the place, for the holding of said 
Convention. 

(9) 
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The Railroad Commissioners of all the States and any 
State officers charged with any duty in the supervision of 
railroads or railroad interests are respectfully requested to 
attend: The American Association of Railway Accounting 
Officers is also invited to meet with the Commissioners or to 
send delegates to the Convention for the discussion of such 
questions of special interest to their Association as may arise 
at the meeting. 

The undersigned respectfully suggest the following as sub- 
jects which may usefully be considered by the Convention : 

I. Railway Legislation: 

How harmony therein may be attained. 

II. Uniformity in Railway Accounting ; 

What further is important to that end. 

III. Territorial Assignment of Statistics of Opera- 

tion : 

Whether this is not practicable, and what principles 
should control in grouping railway stdtistics. 

IV. Apportionment of Expenses to Freight and Pas- 

senger Traffic: 

What reasons there are for making such an appor- 
tionment, and what rules should be adopted. 

V. Safety Appliances for Railroad Cars : 

What legislation, if any, should be had by Con- 
gress. 

VI. Reasonable Rates: 

What are, and the elements to be considered in the 
determination thereof. 

In offering these suggestions it is not intended that they 
shall be understood as excluding any other topics aiffecting 
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State and interstate commerce which could properly come 
before and be entertained by such a Convention. 

Thomas M. Cooley, 

Chairman, 
E. W. Kinsi^y, 

Of Massachusetts, 
I. A. Spalding, 

Of Kentucky, 
D. P. Duncan, 

Of South Carolina, 
J. P. WiiXiams, 

Of Minnesota', 

Washington, J). C, December 18th t 1890. 

The Chairman : The Secretary, I presume, has made up, 
as far as he has been able, a list of those who have come 
here for the purpose of attending this Convention, and I will 
ask him to read that also. 

The Secretary read as follows : 

interstate commerce commission. 

Thomas M. Cooley. 
William R. Morrison. 
Walter L. Bragg. 
Wheelock G. Veazey. 
Martin A. Knapp. 

Edward A. Moseley, Secretary. 

STATE RAILROAD COMMISSIONERS AND OTHERS. 

Connecticut George M. Woodruff. 

William O. Seymour. 

Florida William Himes. 

Illinois John R. Wheeler. 

Isaac N. Phillips. 

W. L. Crim. 

James H. Paddock, Secretary. 

Charles Hansel*, 

Consulting Engineer. 



/ 
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Iowa J. W. Luke. 

Frank T. Campbell. 
Spencer Smith. 

Kentucky W. B. Fleming. 

i John F. Haqer. 

Louisiana ^Lucien N. Brunswig, 

Accredited Representative. 

Maine* David N. Mortland. 

Roscoe L. Bowers. 

Massachusetts George G. Crocker. 

Everett A. Stevens. 

Michigan Charles B.Whitman. 

Minnesota John P. Williams. 

William M. Liggett. 
A. K. Teisberg, Secretary. 

Nebraska Thomas H. Benton, 

J. C. Allen, 
Members of State Board of Transportation. W 

New York William E. Rogers. 

Michael Rickard. 

North Dakota George H. Walsh. 

Andrew Slotten. 
R. W. Stevens, 

Assistant Secretary. 

Ohio I George E. Smith, 

Chief Clerk. 

Pennsylvania ...lThomas J. Stewart, 

Secretary of Internal Affairs. 
Isaac B. Brown, 
Deputy Secretary of Internal Affairs. 

Rhode Island Edward L. Freeman. 

South Carolina D. P. Duncan. 

Eugene P. Jervey. 

South Dakota John H. King. 
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Vermont — Leon G. Baglby. 

Amory Dayison. 

Alfred B. Watson, Clerk. 

Virginia Jambs C. Hill. 

Wisconsin w-Thomas Thompson. 

ASSOCIATION OF AMERICAN RAILWAY ACCOUNTING 

OFFICERS. 

M. RlEBBNACK, 

Cgshman Quarrier, 
D. A. Waterman, 
C. I. Sturgis, 
S. M. Williams, 
C. P. Leland, 
Richmond Anderson, 1 

Representing the Executive Committee. 

The Chairman: You will need officers for your meeting. 
At the last Convention a Chairman and a Vice-Chairman and 
a Secretary were chosen. It would seem to me that it might 
also be well to have an Assistant Secretary. The Secretary's 
office is a very laborious one. 

This would seem to be the proper time for the election of 
these officers. 

Mr. Wheeler: I move that the Chairman of the Inter- 
state Commerce Commission, Hon. Thomas M. Cooley, act 
as Chairman of this Convention. 

Mr. King: I second the motion. 

The question was put by Mr. Wheeler and the motion was 
unanimously agreed to. (Applause.) 

The Chairman: Will vou now choose a Vice-chairman? 

Mr. Williams: I nominate for Vice-Chairman Mr. George 
G. Crocker, of Massachusetts. 
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The motion was unanimously agreed to. 

Mr. Woodruff: I nominate Mr. Edward A. Moseley, if 
he will kindly serve, as Secretary. 

The motion was unanimously agreed to. 

Mr. King : I nominate Mr. Martin S. Decker as Assistant 
Secretary. 

The motion was unanimously agreed to. 

ADDRESS OF CHAIRMAN COOLEY. 

The Chairman : Gentlemen of the Convention : 

Our purpose in coming together on this occasion is for 
consultation upon subjects of mutual interest, and for the 
discussion of questions which either pertain directly to the 
official duties we have severally taken upon ourselves, 
or which at least have some bearing upon the proper per- 
formance of those duties. We are not all clothed with the 
same powers ; there has not been prescribed for all of us the 
like obligations; but in our official action we all have the 
same general purpose in contemplation,^and it may justly 
be assumed that the views we may severally hold will be of 
common interest, and that in so far as there has been expe- 
rience in dealing with practical questions, this experience 
will be not interesting merely but of high value. 

It has been assumed by the people in creating the offices 
which are represented in this meeetiug, that there are mis- 
chiefs, of some considerable magnitude in the railroad 
service of the countrv ; and the existence of these mischiefs 
is the justification for creating such offices. No class of per- 
sons in the country will admit more freely the existence of 
serious evils than those who are managers of the railroads 
or who are interested as stockholders or bondholders in the 
results of the management; but as this class look upon the 
existing evils from the standpoint of corporate interest, they 
are likely to see them as they exist mostly in the relations 
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between the roads themselves, while the public, regarding 
them from a different standpoint, naturally see most dis- 
tinctly the mischiefs which spring from the relations of the 
railroads to their customers or which affect the political so- 
ciety. 

When the legislation which was intended to bring the 
transportation busiuess of the country under public control 
was first entered upon, there were persons interested as man- 
agers or otherwise in railroad property, and possibly some 
others, who denied that any such legislation was fairly war- 
ranted by just principles of constitutional law. This denial 
is not often heard now, but it is very generally conceded 
that inasmuch as the railway is a public agency, its man- 
agement is a public trust; and that as such it is as legiti- 
mately to be regulated by law as is the management of any 
other trust in which the public are directly concerned. 
There are doubtless still some persons, however, who believe 
that in point of policy, public regulation was uncalled for 
at the time it was entered upon, and that the results will 
not justify the expectations upon which the legislation 
hitherto adopted has been based. This last proposition, I do 
not see that this convention need care to controvert. It is 
likely to be the case with all attempts at important reforms 
in public affairs, that the results will not equal the antece- 
dent expectations ; and one of the consequences must be, 
that those who are officially connected with the effort will 
be compelled to share among them, to some extent, the blame 
that inevitably follows the impossibility of giving complete 
satisfaction to extravagant hopes. 

Whether the views of those who have not favored public 
regulation of railways are or are not justified by the situa- 
tion, or by the prospects for the future, it seems to be taken 
for granted now that statutes for the purpose are likely to 
have a place among the laws for an indefinite period ; 
though to what extent they shall go in regulation, and how 
»far they may justly and properly subordinate the interests 
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of stockholders and bondholders to the rights and con- 
venience of the general public, are questions upon which 
the differences of opinion are not likely to be reconciled, and 
may be expected to be hereafter, as they are now, somewhat 
radical. % There are many who believe that the Government 
should not regulate merely, but should manage the roads; 
that its hand should be felt continuously and everywhere; 
while others look upon the existing legislation as having 
gone quite as far as can be justified by the expectation of 
useful results. Others, holding views differing from both 
these classes, might be mentioned, but it is not important: 
the future alone, after mueh more practical experience than 
the country has had as yet, will determine which of them, 
if indeed any^e right in their anticipationsand prophecies. 
For our present purpose it is sufficient for us to say, that it 
is agreed on all hands by those who undertake to deal with 
the subject of railway regulation, that there are many evils 
here which ought to be remedied ; and whoever speaks of 
these evils is likely in general terms to talk of a " railroad 
problem" to be solved: those interested in the roads for 
the reason already mentioned appearing to look for it mainly 
in the relations between the roads themselves, while others 
regard it as existing somewhere in the defective performance 
by the roads of their public duties, and therefore, perhaps 
to be solved through the exercise of such governmental 
power as shall compel proper performance. 

It is a noticeable fact that when this railroad problem is 
spoken of, the mention is likely to be vague and indefinite, 
whether it is receiving attention at the hands of those rep- 
resenting the roads or from those who speak in the interests 
of political economy, or as representing the public authori- 
ties. If a legal discussion is being had, however narrow 
may be the point involved, the parties are not unlikely to 
make use of this phrase " railroad problem," as if a decision 
upon the matter then in controversy was to solve the prob- 
lem, or at least was to dispose of some portion or lead up to 
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some final solution. This same phrase may be used in the 
very next controversy, though equally narrow, but quite dif- 
ferent, and the same expectation of the result may seem to 
be in the minds of those who represent the contestants. 
When, however, public authorities are making use of a 
phrase which pertains to their official duties, and which to 
the mind of the hearer may seem to indicate their under- 
standing of what their jurisdiction is, in part or in whole, it 
is important that they employ the phrase with some degree 
of exactitude ; and perhaps no better use can be made of the 
opening hour of our meeting than to devote it to an en- 
deavor to ascertain precisely what it is that is meant by the 
" railroad problem," not merely when it is used by ourselves, 
but also when it is used by those who are connected directly 
with railroad management. In doing this, however, we shall 
be under the necessity of going beyond the terms employed 
in the several acts of legislation under which we are acting, 
for in none of them is this phrase defined : the laws point 
out the scope of our duties, and it is easy to see that many 
of these are of minor importance and stand by themselves, 
so that they cannot be considered with reason as constitut. 
ing a part of any great problem ; while the evils at which 
others are aimed may possibly be traced to a common source, 
and the correction of one through the proper treatment of 
that common source, may be a correction of the others also. 
Certainly nothing can fairly be dignified with the appella- 
tion of " railroad problem " which does not concern the 
foundation cause or causes of the principal evils which in 
the railroad service beget injury or annoyance and excite 
complaint. 

In an attempt to ascertain what the railroad problem 
(treating the designation in the sense indicated) must be 
held to be, it may be well at first to point out what it is not ; 
and this I shall now proceed to do. 

It is certainly not to be found in the legislation authoriz- 
ing the building of railroads, or in that which prescribes the 
2 



18 CONVENTION OF RAILROAD COMMISSIONERS. 

terms and conditions under which the huilding shall be car- 
ried on and completed. It is unfortunate no doubt that the 
laws for this purpose are so wanting in homogeneity, and in 
provisions for the protection against the mischiefs with which 
the exercise of such important powers, when they may be 
assumed by any one at discretion, are likely to be attended. 
The authority comes in the main from the legislation of the 
states and territories; and if we examine these we shall find 
that apparently the most important object in the minds of 
the law-makers in granting charters of incorporation for rail- 
roads, or in passing general laws which shall stand in the place 
of such charters, has been to invite and secure the construc- 
tion ; — to invite capitalists, or others who can secure capital 
by whatever means for the purpose, to expend it to that end; 
and that with this object in view they have been far more 
anxious to make their legislation satisfactory to the pro- 
moters of roads than they have been to take care to satisfy 
themselves that the building of a particular road is important 
on public grounds, or that the road when constructed will, 
in the service it will perform, meet a public demand. In 
every section of the country, instances may be pointed out 
of roads which have been built without any legitimate de- 
mand for them whatever, so that the money invested in 
them has for the most part been as completely wasted as if 
it had been sunk in the sea. Either there has been no 
sufficient traffic that at fair rates would support them when 
built and keep them in suitable condition, or the traffic of the 
region which must support them was already so far provided 
for that a new road could only come in as a disturbing factor, 
to render those already in existence unprofitable, or to force 
itself upon them as a marketable commodity under circum- 
stances which could be considered as little less than thelevying 
of black-mail. There is reason for saying that when the 
interest of the whole country is considered, it would be better 
if the necessity or propriety of every proposed new road 
were required to be passed upon by competent public author- 
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ity before the state should delegate to any one the eminent 
domain to be employed for its construction ; but this is not 
now required, and under existing laws, a new railway project 
is in very many cases little more than a mere demand by 
mercenary speculators upon the credulity of the public, who, 
understanding very little about the elements that must con- 
stitute railroad prosperity, are ready enough to believe that 
riches are to be found in any plausible* scheme that pro- 
jectors put before them. In some instances, we feel war- 
ranted in saying that the building of a road is entered upon 
with a full understanding, by those who plan and manage the 
construction, that the road itself, when complete, can have 
no value, to stockholders except as a means of forcing the 
owners of roads already in existence and performing valuable 
service to the country, to pay for that Which has no intrinsic 
value, a price measured by its power to do mischief. 

There is an evil here which is of no small magnitude; 
it may be measured in part by the millions which credulous 
people, often people of very small means, have invested in 
worthless roads, but in part also by other millions which 
have been paid for roads which even those who built them 
knew were not called for. Nevertheless, the great mass 
of the people of the country are only indirectly injured 
by the construction of such roads. The roads do not go 
out of existence even though it be fully demonstrated they 
ought never to have been built: every one of -them has 
local communities more or less numerous for which it per- 
forms convenient service : they come into business relations 
with the other roads of the country; their operations are 
likely to be conducted in the same methods as those of other 
roads; and the great railway questions which concern and 
disturb the public, as well as those which trouble the rail- 
road world, are likely to remain the same and to require 
the same discussion and demand the same final settlement 
as would have been essential if these needless roads had 
never been constructed. 
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The " railroad problem" is also not to be found in the con- 
dition in which the roads may be put by their projectors or 
managers, or the manner in which they are equipped for 
the purposes of operation. A road in bad condition is likely, 
for that reason, to cause great annoyance to the general 
public and to its customers. It may result in great delays 
and possibly in the loss of life as well as of property : a 
road badly equipped may also, for that cause, be of little or 
no service to the community ; it may possibly be even detri- 
mental, as standing in the way of something better. But 
commonlv the difficulties which are found to arise from 
these deficiencies in construction or equipment are of a 
minor character and do not to any great extent affect the 
general' public. They certainly do not rise to the dignity 
of being considered the " railroad problem " of the age. 
Neither are they likely to any very great extent to affect the 
relations of the roads with each other; and we must there- 
fore assume that the problem which we are endeavoring to 
indicate and define would exist in nearly the same force as 
now, were these deficiencies entirely cured: if, in other 
words, eyery road was in perfect condition and was fully 
equipped for any business likely to be offered to it. In 
point of fact, if we examine the roads of the country, we are 
not unlikel} 7 to be led to the conclusion that the equipment 
of roads may also go beyond any just demand that business 
makes upon it, as well as fall short of the proper business 
necessity. This is especially the case with the preparation 
made for passenger service, since the earnest and somewhat 
bitter competition that has existed between the leading lines 
of the country has begotten an extravagance in equipment 
which presents us the spectacle of palaces moving on wheels 
across the continent and inyiting the traveling public, when 
upon journeys which but a few years ago could only be made 
under circumstances of great hardship and privation, to a 
participation now in comforts and even luxuries which in 
the case of most of them are quite beyond their ordinary 
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life at home. But this causes no complaint: the railroad 
company voluntarily supplies the luxuries and the travel- 
ing public voluntarily pay for and enjoy them. 

If the freight traffic is not provided for bountifully and 
extravagantly, it is but just to say for the roads that defi- 
ciencies are not often serious, and when they are met with 
are usuallv found to exist in the case of roads which have 
come into existence under circumstances of doubtful ex- 
pediency, and which since their construction have been 
unable to command the business that would secure and keep 
up their adequate equipment. But any amount of imper- 
fection in these particulars will at most only touch upon out- 
lying questions affecting slightly the railroad problem and 
not the main problem itself. 

The relations between the railroad corporations and their 
emploj'es do not present the " railroad problem " that is troub- 
ling the country. We may say this with great confidence 
because neither the corporations themselves nor their em- 
ployes seem to take a different view, and because also most 
of the laws which undertake to provide for the regulation 
of railways do not confer upon the authorities which they 
create for the purpose any jurisdiction over these relations. 
It is no doubt true that the public authorities might with 
entire propriety take them somewhat under consideration, 
since it not infrequently happens that the just performance 
of their own duties is impeded, or to some extent at least 
disturbed by the disputes which arise in railroad service, 
and by the controversies which sometimes injuriously affect 
public transportation in considerable sections of the country. 
It might not only be admissible but important, and even a 
matter of duty, that in some cases railroad commissions 
should recommend legislation bearing upon these relations ; 
legislation, for example, in regard to the use of machinery 
better calculated to protect employes against injury or 
loss of life; and legislation that would tend to lessen 
the injurious consequences of disturbances that arise 
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over the question of wages, or of the unjust discharge 
of faithful servants. Possibly also it might be, if not 
strictly within their province, certainly not foreign to their 
duties, to recommend to the railroads of the country 
and to the employes the adoption of some system of 
insurance, under which either the railroad companies or 
the employes themselves, by some general rule of voluntary 
adoption, should provide a fund for the protection of families 
against the evils of poverty and destitution, especially in 
cases of accident resulting in death or in inability to perform 
labor. But whatever may be done on this subject, the fact 
would remain that after all that was possible had been con- 
sidered and provided for by the parties to this service in 
regard thereto, the great railroad problem would still remain 
unsolved, and still demanding the best attention of railroad 
managers and of the public authorities. The relation of em- 
ployer and employe touches it but lightly; and even on 
occasions when strikes affect the business of large sections 
of the country, so as to seem for the time being to make the 
relation between the strikers and their employers more im- 
portant than anything else in those sections, yet they are 
seldom of such magnitude that the business of the country 
at large is seriously disturbed, and they are seldom of long 
continuance; so that if they constituted the only difficulties 
in railwav service, the mischiefs which are felt on all hands 
would be far less serious than now ; and it can scarcely be 
doubted that they would find speedy and satisfactory solu- 
tion. 

The " railroad problem " is not to be found, exclusively at 
least, in the diversities which exist between the legislation 
of the several states when compared with each other, or be- 
tween the same legislation when compared with that of the 
Federal Government. These diversities necessarily aggra- 
vate the existing difficulties and constitute obstacles in the 
way of the speedy and effectual removal of some of the 
worst in which the general public is concerned ; but the 
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difficulties existing in the relations between the roads them- 
selves are affected but slightly by differences in legislation. 
Remove these, and the clashing of interests between the 
roads will be the same as now : the temptation to unfriendly 
action for the very purpose of inflicting injury upon rivals 
or of .embarrassing their operations with a view to forcing 
what cannot be accomplished by negotiation, will be as 
strong as ever. I need not enlarge upon this for it is 6b- 
vious; and so long as the fact is as stated the railroad prob- 
lem must remain, whatever may be the laws that state or 
territory or nation may have passed and enforced in miti- 
gation of the evils. 

The " railroad problem " is not to be found altogether in 
the fact that railroad rates are supposed by the public to be 
in a great many cases much too high ; or that there is un- 
lawful discrimination in the transportation of freights and of 
passengers, and that many persons are carried free who are 
not entitled to it by law; or that in the cases in which ex- 
ceptions are made by law to the general rules which are 
prescribed, the railroad corporations contrive to increase 
these exceptions in inadmissible or unwise ways to the det- 
riment of their own revenues, or to the increase of the charges 
that are made against the community in general.) The 
problem without question is present here, but not in its en- 
tirety. There is no reasonable doubt that railroad charges 
are often made higher than they should be. This is some- 
times made clear on an investigation into the facts, where 
those who make them are given the amplest opportunity 
to justify their rates if they can do so. And it may not 
unjustly be said that they themselves in many cases 
furnish evidence of more or less conclusive nature that 
the public complaints are not without foundation: they 
do so when they cut rates in the warfare with each other 
to an extent that greatly reduces their annual income 
and still leaves them in a condition to make respectable 
dividends to stockholders. Thev also furnish evidence 
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tending in the same direction when they carry great num- 
bers of person'3 free of charge; a number which we hope is 
diminishing from year to year, but which nevertheless, when 
the whole country is considered, is still enormous ; embracing 
as it does among the private citizens who are thus favored, 
not the men of small means to whom the charge of trans- 
portation would be a serious burden and must therefore very 
much restrict their means of indulgence, but the men of 
large means who, because they are such, have no claim what- 
ever to the favor; embracing also officials of all grades, and 
especially such as are empowered to make state and munic- 
ipal laws or regulations bearing upon the subject of railway 
management. The discredit into which the use of the or- 
dinary evidence of a right to free transportation has fallen 
is so great, that both the corporations and the persons who 
receive it deem it politic to resort to other devices, the most 
frequent perhaps being the giving of mileage books; so that 
a state legislator or city mayor or other officer, when he 
uses it, may appear to be paying his passage though in fact 
he is receiving it free. I need hardly say that the giving 
the transaction this form does not in any degree relieve 
it of the discredit which fairly attaches to it, or lessen in the 
least its moral turpitude: on the contrary, it adds to the 
main offence of obtaining transportation at the cost of the 
public, the cowardice of going through the forms of pay- 
ment, that by this false pretence the offender may cheat his 
fellow-passenger^ into the belief that he is doing what a 
proper regard for the rights of others would require him to 
do. In some sections of the country the practice here re- 
ferred to has continued for such a length of time that it 
seems to be expected by the general public that, as a matter 
of course, it will be continued indefinitely, and it is there- 
fore believed to be practiced by every successive incumbent 
of certain offices. Whoever would investigate the sources 
of political corruption, in such sections would do well to in- 
quire to what extent they had their origin in public opinion 
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being debauched by these corrupt practices until at length 
the grosser forms of political misconduct came to be looked 
upon as matters of course, and tolerated or excused for that 
reason. 

The manner in which advantage is taken of the excep- 
tions of the statute in order to avoid charging the regular 
rates also has a tendency in the direction of showing that the 
regular rates are higher than they should be. Thus the 
statute in forbidding discriminations in passenger carriage 
makes exceptions for the case of excursions ; and how dili- 
gent some roads are in finding excuses for excursions in 
which they are to carry the passengers for a mere fraction 
of the customary rates is well known to us all. The excuse 
advanced may be that thereby they create business which 
would not otherwise come to them ; that they gain favor by 
giving special accommodation to communities or societies 
at particular times and on special occasions, and so on; but 
we have a right to assume that they nevertheless expect to 
make and do, as a general fact, make some profit on every 
such occasion, except when calamities befall them through the 
accidents which are much more likely to attend special trains, 
running on unusual time, than th6 regular trains. A person 
investigating the subject with a view to reaching the under- 
lying reasons for their action would be very likely to inquire 
why, instead of manifesting great anxiety to increase the 
number of occasions for exceptional trains carrying passen- 
gers below the regular rates, the company does not make 
the regular rates as low as can reasonably be afforded, and 
thereby invite the public to make excursions, not on special oc- 
casions merely, but continuously ; thus increasing the aggre- 
gate passenger traffic though taking it by the ordinary and 
safe trains, as the railroads of some foreign countries have done 
without loss by a similar reduction of rates. The reason 
for making this inquiry would seem to be specially forci- 
ble when it is borne in mind that the exceptional trains 
that are run at reduced rates furnish to a very considerable 
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extent the opportunities which the class of people known as 
scalpers embrace to make great profits out of the railroad 
companies, and, through them, out of the general public 
who, in their regular travels, must pay rates which are 
maintained above what would otherwise be necessary, that 
those who charge them may not be the losers through the 
operations of this class of persons. 

But if the railroad companies were chargeable with no 
breach of law or of sound morality, or with want of good 
policy in the carriage of passengers free, or of either pas- 
sengers or freight at unjustly discriminating rates, and if 
they made use of their privileges under the exceptional pro- 
visions of the statutes wisely and justly, there would still 
be the same railroad problem that exists now — not, it is true, 
accompanied by as many evils as now, but nevertheless de- 
manding solution as it now demands it, only somewhat less 
importunately. 

Many other things in railroad service are causes of annoy- 
ance to the public, or tend to break up friendly and useful 
relations as between the roads themselves, but they may bo 
passed over lightly at this time because they touch but 
lightly upon the great problem that confronts the public 
and makes such serious demand upon the best thought of 
the country. Thus the refusal of one road to unite with 
another in making convenient arrangements for the transfer 
of freight or passengers from one line to the other without 
unnecessary delay; or the making of arrangements with 
one company which are unjustly discriminating as against 
another, are seen in some cases to be evils of no slight magni- 
tude; but such cases are not numerous; they are believed 
to be diminishing in number from year to year; and for the 
most part they can be dealt with by the public authorities 
on a consideration of all the facts with no great difficulty. 

The troubles that are always present, always annoying, and 
always difficult of adjustment, are those which relate to the 
making of rate sheets, and to the manner in which these are 
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observed or treated after they are made. It is here that we 
discover a problem that is not narrow or temporary, and that 
does not touch lightly upon the relations between the rail- 
roads themselves, but is seen in nearly all their controver- 
sies and misunderstandings, and that is the prolific parent 
of nearly all the difficulties between the railroads and those 
who have occasion for their services. It is the unjust nature 
of the rate sheets when the rights of the public or of other 
roads are considered ; it is the refusal to join with other 
roads in making them, or the demand of an unreasonable 
share'of a joint rate when one is made; it is the sudden re- 
duction in rates when injury can be done to a rival by resort- 
ing to that measure, or when it is hoped that the rival can 
be compelled thereby to give assent to some measure to which 
assent cannot be obtained by negotiation ; it is the refusal to 
unite in through bills of lading at agreed rates, or to receive 
for the transportation of persons the tickets. that have been 
given by other roads; it is the failure to abide by under- 
standings concerning rates when a disregard of them seems 
to promise a temporary advantage; in short, it is the man- 
ner in which this whole subject of making rates is dealt with 
and treated by the railroad companies, and the effect thereby 
upon their own interests respectively, the interests of stock 
and bond holders, and the interests of those who, willingly or 
unwillingly, are their customers, that present the fundamental 
and still unsolved problem which must necessarily address 
itself, first of all to the railroad managers of the country, 
and after that to the public authorities. The evils in rail- 
road service nearly all find their origin here; and especially 
is this true of those that are most difficult and inveterate. 
The railroad problem will be dealt with effectually when the 
power to fix the rates for railroad transportation is placed 
upon such a basis that the evils now so promineut and trou- 
blesome and persistent, which spring from its exercise, shall 
be cured and the power itself brought under effectual regu- 
lation. 
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When the number of railroads which are now merely 
subsidiary to other and stronger lijies, either through being 
brought into the same interest or from being leased or other- 
wise effectually controlled, are left out of account, there are 
something like five hundred in this country still remaining, 
whose boards have the power to make rates for the carriage 
of passengers and property. These boards are by the law 
left to exercise in thefirst instance what is practically a freeand 
unlimited authority in the making of rate sheets. They may 
make them low or high, just or unreasonably discriminating 
as between persons and property, or different classes of prop- 
erty, or between different centers of trade, at pleasure: the 
few instances in which the laws have undertaken to pre- 
scribe a precise limit being in the main confined to passen- 
ger transportation. The several boards are not obliged to 
agree with each other as to what the rates shall be : it may 
be their policy to come to agreement, and it may be assumed 
that they will recognize this fact and endeavor to come to 
some understanding in advance; but this is not compul- 
sory; and it not unfrequently happens that a single 
road will proceed to. make rates wholly irrespective 
of what has been done or proposed by other roads 
' with which it must come into competition or relations 
of some sort in respect to business. It was at first thought 
by those who made the laws for the building and manage- 
ment of roads, that to leave the authority thus unrestricted 
was the best possible condition of things : that it would lead 
to active competition in rates, of which the general public 
would have the benefit: that the competition would as a 
matter of course force the rates down to a reasonable point: 
in short, that the competition would act precisely as it does 
in other lines of business. Experience has shown that this 
idea of railroad competition is a mistaken one : that it can- 
not be compared with competition iu the channels of com- 
merce in general : that there are no such tests of the value 
of railroad service as can fix the limit down to which a road 
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may go without inevitable loss upon its business as an ag- 
gregate : that it may carry some classes of its business at im- 
politic if not in fact at losing rates and yet make profits upon 
its whole operations by charging to other classes of its business 
rates which may perhaps seem to be excessive and yet cannot 
clearly be showp to be so because of the absolute impossibility 
of making distinct apportionment between the cost of the serv- 
ice rendered to one class and that rendered to the other. In- 
deed, it is now very well known that in many cases where roads 
are carrying freights at what seem to be no more than rea- 
sonable rates, on lines leading directly from one great busi- 
ness center to another, other roads whose lines are of twice 
the distance in length, may be carrying the like freights at 
the same or at even less rates, though the expense to 
them is presumably twice as great. This they do because 
they are forced to do so by a situation which they find abso- 
lutely controlling. The general fact is that in severe com- 
petition between business centers, the very long route car- 
ries, not at the same rate merely, but at a lower rate because 
otherwise it would not get the business to carry. How dis- 
tinctly is it seen here that it is utterly impossible to judge 
of railroad competition and its effects, its usefulness and its 
mischiefs, by comparing it with competition as we encounter 
it in other lines of business. 

We have said that every one of these five hundred oper- 
ating roads, through its managing officers, may make rate 
sheets at pleasure. The rates are subject to be changed to 
some extent afterwards when they are found to be violative 
of public rights or interests, but the public authorities are not 
consulted and their consent is not asked as a prerequisite to 
putting the rate sheets in force. If a rate sheet affected only 
the road itself and its customers, the fact stated would in a 
great many cases be of local importance only, and other 
roads not directly competing with the road making it need 
not concern themselves specially with its being put in force. 
But so inextricably are the railroads of the country inter- 
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mingled in interest; in so many ways do they form routes I 

from business center to business center ; from the lakes to 
the gulf and from ocean to ocean ; so easy is it for almost 
any seemingly unimportant road to be made a part of some 
direct or indirect route which shall constitute a great channel 
of commerce, that any considerable change in the rate sheets 
by any one of these five hundred boards is not only likely 
to affect the business and the rate sheets of the roads which 
are its immediate rivals, but to reach out also in its influence 
from road to road in all directions; not over small neigh- 
borhoods, but from state to state, until what seemed to be 
the action, and was perhaps the hasty and reckless action, 
of a mere local board may become almost of continental 
importance. An ill-advised act possibly resulting from 
passion or from a belief that a power to do mischief when 
thus exercised will compel others to do what they would 
not otherwise consent to, by way of purchasing peace, may 
thus carry disorder into the railroad system of a large sec- 
tion of the country if not into the whole of it, and may 
compel a change in the rate sheets of all the roads which 
form the lines competing with those of which the road whose 
rate sheet causes the disorder is or can be made to become 
a constituent part. 

Now it need hardly be said in this convention that one 
of the most important things to be accomplished in the reg- 
ulation of railroads is to secure steadiness of rates: I do not 
mean that sort of steadiness that would prevent the gradual 
reduction of railroad charges as it should beseeu to be prac- 
ticable and just for the railroads to make it; but I mean the 
sort of steadiness that makes changes only in the proper di- 
rection, and when it does make them, does so deliberately, 
carefully, after consideration of all the interests involved, 
and after such reasonable notice to the public as well as to 
the railroad interests, as will enable due provision to be made 
by others to prevent needless loss and injury therefrom. All 
sudden changes are necessarily to some extent injurious : 
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they are injurious even though they are made iu the 
direction of lower rates and when as a matter of right 
they ought to be made in that direction: for they force 
sudden changes also in the values of property; they 
affect in unexpected ways contracts made in the com- 
mercial world ; and they give abundant opportunities 
for fraudulent understanding as between railroad offi- 
cials and large dealers: opportunities which the public 
are certain to suspect are not unfrequently availed of. # The 
law does well when it requires that a notice reasonable in 
point of time shall be given not merely of advances iu rates 
but of reductions also. This is right and proper even when 
the reductions result from competition properly so called in 
railroad service; but the sudden cutting of rates is usually 
an act which can by no proper use of terras be called a result 
of legitimate competition. Almost invariably it is an act of 
open and avowed warfare, entered upon not to benefit the 
public, but to injure a rival line. It differs from the warfare 
between nations in this, that in the case of international war 
the effects can commonly be limited for the most part to 
those who engage in it, while the rate war on the other hand 
injures not merely the parties engaged but possibly to an 
equal extent other railroads whose operations reach the same 
sections, while injuring also far more than it benefits the 
business community that seeks to take advantage of it. 

This, then, is the "railroad problem :" there are mischiefs 
in railroad service that are outside of it, but we distinctly 
indicate the main source of difficulty when we place our 
finger upon the power as it exists now, to make and unmake 
the rates for passenger and freight transportation. So long 
as five hundred bodies of men in the country are at liberty 
to make rate sheets at pleasure, and to unmake or cut and 
recut them in every direction at their own unlimited dis- 
cretion, or want of discretion, and with little restraint on 
the part of the law except as it imposes a few days' delay 
in putting changes in force, the problem will remain to 
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trouble us; the mere existence of the power making losses, 
disorder, and confusion constantly imminent. The authority 
to reduce rates when they are found to be excessive is but a 
slight corrective, and reaches the evils only on the public 
side; and I need hardly remind you who understand it so 
well, that in this matter of rates, the power on the part of 
the public authorities to compel the railroads to do what is 
just to each other in respect to observing rates which 
they have once made, and to adhering to rate sheets until 
there is reasonable" ground for changing them, is so very 
slight that it may really be regarded as too insignificant to 
be spoken of as possessing substantial value. 

A problem so momentous as that described, the members 
of this convention may very well decline to discuss in its 
totality, or even at all, except as by law they may have been 
given authority to deal with minor questions embraced 
within it; but this need not hinder a recognition of its dif- 
ficulties nor of the infinite powers of mischief which are 
involved. The first effective step towards the removal of 
any great public evil is to have distinctly pointed out its 
scope and its proportions, that those who undertake a reform 
may not be misled into accepting some single feature as con- 
stituting the whole, or some minor consequence as embrac- 
ing the aggregate of all the mischiefs which do or may re- 
sult from it. 

In the preparation of this paper, the purpose to limit it 
strictly to indicating what the railroad problem is, has been 
closely adhered to, and no attempt whatever has been made 
to indicate what should be the solution. 

Gentlemen, you have heretofore at these conventions had 
a Committee on Order of Business. May it not be well to 
appoint such a committee now? 

Mr. Woodrufi : I move that such a committee be ap- 
pointed by the Chairman, as usual. 

The motion was agreed to. 
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The Chairman: The Chair will appoint as the Com- 
mittee on Order of Business — 

George M. Woodruff, of Connecticut. 
Spencer Smith, of Iowa. 
William Himes, of Florida. 
William E. Rogers, of New York. 
David N. Mortland, of Maine. 

At this point a recess was taken for the purpose of allow- 
ing the Committee on Order of Business to meet and report. 

At the expiration of the recess the ^Convention reas- 
sembled. 



REPORT OF COMMITTEE ON ORDER OF BUSINESS. 

Mr. Woodruff : Mr. Chairman, the gentlemen of the 
Committee on Order of Business desire to make this general 
report : 

That the first order of business shall be the report of 
committees named and appointed at the last meeting to 
report to this Convention, and that they shall report in the 
order in which they stand in the record of the last meeting, 
to-wit, that the first report shall be by the Committee on 
Railway Legislation, the next report by the Committee on 
Reasonable Rates, and third, the Committee on Uniformity 
of Railway Accounts; that we then take up the other three 
subjects named in the call for this meeting and in the order 
named, to-wit, the third, fourth, and fifth. Following that 
\ee shall request that the article prepared by Judge Schoon- 
maker upon discrimination in the use of private cars be 
presented by himself; and we would ask, if any other gen- 
tleman desires to submit for the consideration of this Con- 
vention any subject, that he hand it in to the committee, 
who will arrange in regard to the hearing hereafter. 
3 
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The Chairman: Gentlemen, you have heard the report 
of the committee. What action shall we take upon it? 

Mr. Hager: I move its adoption. 

The Chairman: The motion is made that the report be 
adopted. This, I understand, is not a final report. We may 
expect further report from the committee. The question is 
on the adoption of the report as far as made. 

The motion was agreed to. 

The Chairman: The first business, then, before the Con- 
vention will be the report from the Committee on Railway 
Legislation. [ 



report of committee on railway legislation. 

Mr. Crocker r Mr. Chairman, the Committee on Railwav 
Legislation desires at the present time to report progress. 
The Convention is aware that the committee at the last ses- 
sion made a report embodying various recommendations, 
the aim of which was to bring the laws of the several states 
into more exact harmony with the provisions of the Inter- 
state Commerce Act. These recommendations were adopted, 
but the subject of the diversity of the laws of the different 
states as between themselves was referred back to the com- 
mittee for further report. To those members of your com- 
mittee who are present at this Convention it has seemed 
inexpedient to attempt to make a report in extenso upon 
that subject at the present time, nor in fact until they could 
learn with some definiteness in regard to the obstacles which 
had been encountered and the success which may be achieved 
in carrying out the recommendations adopted last year look- 
ing to uniformity between the laws of the several states 
and the Interstate Commerce Act upon the several subjects 
therein enumerated. After this first step has been taken, a 
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report in regard to bringing the laws of the several states 
in other respects into greater harmony can more intelli- 
gently be made The committee therefore reports progress, 
and asks leave to sit again. 

Mr. Rogers : I would like to ask the chairman of the 
Committee on Railway Legislation what were the subjects 
with which they dealt. I mean, Was the subject of physical 
appliances and the uniformity of. laws dealt with or consid- 
ered, or was your attention more particularly directed to 
matters governing rates? The reason I ask the question is 
that it will depend somewhat on the answer what motion I 
may desire to present to this Convention. 

Mr. Crocker: As indicated in the report made last year, 
which, 1 think, will very fully answer the question the gen- 
tleman has propounded, the committee did not consider 
that it was limited to any special class of laws, but that it 
was to consider all those matters of legislation upon which 
uniformity and harmony might be secured, whether relating 
to safety appliances or any other subject of railway legisla- 
tion. 

Mr. Rogers : I regret to state that I am not familiar with 
the report of the committee or the work of the committee 
up to date, so I ask in that respect for information; but it 
occurred to me that the time had come when this Conven- 
tion could with great propriety express its views and con- 
victions as to the advisability of the Federal Government, 
either through the Interstate Commerce Commission or in 
some other way, taking action upon this matter of safety 
appliances, such as the automatic coupler, the common coupler 
for air-brakes and for steam-brakes, and certain other matters, 
such as a rail on the side of the car with the view of dimin- 
ishing the number of men killed by falling from the cars 
in bad weather or through any other cause. As is well 
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known to anybody who has been engaged in railroad mat- 
ters, the question of the coupler gets in a more and more 
chaotic state every year, instead of settling itself, and the 
conclusion has been pretty well reached that unless the Gov- 
ernment takes control of this matter, and selects a coupler 
and compels the affixing of it to cars engaged in interstate 
commerce, it will become still more chaotic. This matter 
was considered of so much importance that the President in 
his message to Congress took occasion to call attention to it, 
and the figures he presented were startling. We are all 
more or less familiar with them. I should like to hear an. 
expression of views as to the propriety of a resolution being 
passed recommending federal legislation upon the subjects 
I have mentioned. 

Mr. Crocker: As those members of this Convention who 
were present at the last Convention are well aware, that sub- 
ject was very fully discussed last year, the Committee on 
Railway Legislation having offered resolutions relating 
thereto. These resolutions, in the form in which they were 
adopted, are as follows : 

Resolved, That it is expedient that the laws of the several 
states should be in exact harmony with the provisions of 
the Interstate Commerce Act on the following topics : The 
definition and prohibition of unjust discrimination ; the pro- 
hibition of uudue and unreasonable preferences and advan- 
tages ; the requirement of equal facilities for the interchange 
of traffic ; the regulation of the relations between rates of 
compensation to be allowed for long and short hauls; the 
regulations as to the printing and posting rates, fares, and 
charges; the regulations as to notice to be given of advances 
and reductions in rates; the penalties for false billing, false 
classification, false weighing, etc. 

Resolved, That the respective states should require, either 
directly by law, or indirectly through the instrumentality 
of their railroad commissions, each railroad corporation 
subject to their jurisdictions to place driving-wheel brakes 
and apparatus for train brakes on every locomotive con- 
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structed or purchased by it, and train brakes upon every 
freight car hereafter constructed or purchased by it, and also 
upon such cars and upon every freight car owned by it the 
coupler or drawbar of which is repaired by it, an automatic 
coupler of the Master Car Builders' type, at each end of the 
car. 

Resolved, That Congress, either directly by law, or indi- 
rectly through the instrumentality of the Interstate Com- 
merce Commission, should take similar action. 

That was the form which the resolutions took at the last 
Convention, after a very extended discussion. I regret that 
Congress has not seen fit thus far to take such action or 
carry out the suggestions made. 

The Chairman: Is there anything further on this sub- 
ject ? 

Mr. Rogers: I desire simply to call attention to the ap- 
parent futility of accomplishing the result that is desired, 
namely, the attainment of uniformity in these matters, 
through the recommendations of the state commissions. 
The difficulty is that there are innumerable couplers, both 
what is known as the automatic coupler to hold the cars to- 
gether, and also a great variety of the steam-pipe coupler and 
of the air-brake coupler. A recommendation, therefore, from 
the different state commissions to the legislatures, even if it 
were conformed to by the legislatures of the different states, 
would prove practically futile. It seems to me the only solu- 
tion of this problem is for the Interstate Commerce Commis- 
sion to recommend such legislation energetically, or to have it 
introduced in some way by some member of Congress who 
would see that the bill was actually put through. I have 
no further faith in this matter unless such a course is adopted. 
Any attempt to regulate these questions through the state 
commissions would result, instead of harmony, only in 
greater diversity and confusion. This resolution of the last 
Convention provides that the respective states should require, 
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either directly by law, or indirectly through the instrumen- 
tality of their railroad commissions, and so on ; and then that 
Congress, either directly by law, or indirectly through the 
instrumentality of the Interstate Commerce Commission* 
should take similar action. May I ask, has any action been 
taken through the instrumentality of the Interstate Com- 
merce Commission, or has any recommendation been made 
by the Interstate Commerce Commission looking to this re- 
sult? 

The Chairman : That action has been placed before the 
committee in Congress having charge of the general subject. 

Mr. Rogers: In the form of a recommendation? 

The Chairman: Yes, sir; the recommendation, as em- 
bodied in these resolutions, was supported by the recom- 
mendation of the Commission. 

Mr. Rogers : Then I judge from what you say there is 
really nothing further to be done, so far as the Interstate 
Commerce Commission is concerned, in securing this result? 
It is suggested to let this matter go over for the purpose of 
taking up some other matter. I am perfectly willing to do 
so if I may know when an opportune time will come to 
present it. 

The Chairman: There will be no difficulty in finding an 
opportune time for its presentation, and you had better con- 
sider the matter and decide upon the proper action to be 
taken. I do not consider that this subject is necessarily 
covered by the action of the committee of which Mr. 
Crocker is chairman. That was a committee appointed for 
the purpose of securing uniformity in railroad legislation. 
The subject under discussion might perhaps be regarded as 
new legislation, and be considered separately from the action 
of that committee. It might even be referred to a new com- 
mittee if it was thought proper. 
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Mr. Rogers: I will waive discussion now and perhaps 
bring the matter up again in the form of a resolution. 

Mr. Woodruff: With the permission of the Convention 
I would state that the Committee on Order of Business has 
learned that it will be necessary for Judge Schoon- 
maker to leave town before we could reach the subject upon 
which he has prepared a paper, and we request therefore 
that he be kind enough to present his paper at this time. 

The Chairman : If there is no objection to that, Judge 
Schoonmaker is invited to present his paper now. 

Judge Schoonmaker: Mr. Chairman and gentlemen of 
the Convention, I have prepared a brief paper on the sub- 
ject of discriminations in the use of private cars by ship- 
pers. The paper is intended to be little more than sug- 
gestive. It goes into no extended details; there is no 
definite suggestion made as to future action ; but the pur- 
pose in view is to call attention to the subject and to indi- 
cate to some extent its importance, in the expectation that 
the Convention perhaps, if it should deem the subject of 
sufficient importance, would appoint a committee of its own 
members to consider and report fully upon it at some future 
meeting of' this body. With this brief preliminary state- 
ment I will proceed to read the paper: 



discriminations from the use of private cars of 

shippers. 

One of the features of transportation at the present day 
demanding serious consideration is the extensive use of 
private cars owned by shippers. If the use of such cars 
concerned only carriers themselves it would be a private 
matter, to be dealt with between the managers of corpora- 
tions acting as common carriers and the investors in the 
property, but the discriminations among shippers to which 
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the practice leads make it a public matter of pronounced 
importance. 

The use by carriers of private cars of shippers instead of 
their own equipment has developed in the last few years to 
very large proportions. Many thousands of them are now 
in use for the transportation of various kinds of traffic. 
The principal articles for which they are U9ed are such 
staples as petroleum and cotton-seed oils, turpentine, live 
stock, and dressed meats. These cars are mostlv of im- 
proved styles, such as tank cars for oil and turpentine, live- 
stock cars adapted for feeding and watering stock on the 
train, and refrigerator cars arranged for the preservation of 
fresh meats; and they usually cost somewhat more than the 
cars owned and furnished by carriers themselves. In some 
instances, however, ordinary box cars similar to those fur- 
nished by carriers are supplied by shippers. Details with 
regard to the varieties and numbers of private cars used, 
owned, and furnished by shippers, their styles and cost, or 
even their advantages to the traffic carried in them, are not 
material to the present purpose, which is only to call atten- 
tion to the public consequences of their use, in the form of 
discrimination between shippers who own such cars and 
those who use the carriers' own equipment. 

The right of a railroad company to haul private cars of 
shippers if it see fit to do so, is not now called in question ; 
but a road is under no obligation to do so. It does so in 
the exercise of its own volition. The original conception, 
in the early period of railroads, that a railroad was only a 
common public highway upon which, as upon a turnpike, 
any one might place his vehicle and have it drawn by pay- 
ing the toll, was long since justly discarded and has no 
existence in national regulation. Traces of it may, however, 
linger in some state statutes. Railroad companies are char- 
tered for much more than the mere construction of their 
roadways. They are required and expected to equip and 
operate their roads, and their equipment must be suitable 
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and sufficient for the business in which they engage. These 
are primary public duties, required as conditions of the fran- 
chise, and admit of no excuse for non-compliance. 

They are intended to be, and are in fact, commop carriers, 
and the relations and office of a common carrier are incon- 
sistent with any meddling on thfc part of others with its 
property or its mode of carrying on its business. Subject 
only to the authority of Government, its exclusive control 
of its tracks and vehicles of carriage is indispensable to its 
rights and duties, and this principle accords with sound 
public policy. 

In contemplation of law cars used by a railroad company 
in its ordinary business, however furnished, whether by 
itself or by private shippers, are, for transportation purposes, 
deemed its own, and the rules for the regulation of commerce, 
as well as the general rules of law respecting the responsi- 
bility of the company to the public for care and safety, apply 
alike whatever vehicles may be used or however acquired. 
If a railroad were under a compulsion to haul private cars 
when offered very serious questions might arise as to its re- 
sponsibility for the safety of cars, or for accidents resulting 
from ill-adapted cars, defective safety appliances, or the like. 
The law, therefore, here, as in England where great atten- 
tion has been given to the subject, leaves railroads free to 
haul or not to haul private cars in their discretion, but 
brings the conduct of the company in its transportation 
business under the obligations and restraints of public regu- 
lation, without regard to the kind of cars used or the mode 
in which they may be procured. 

The law for purposes of regulation recognizes only two 
classes to which its provisions apply. One consists of the 
carriers, whose function is to serve the public; the other is 
the whole public, whose right it is to be served; and the 
fundamental principle applicable to both is equality of serv- 
ice and charges under conditions that are substantially simi- 
lar. There is no middle ground, nor an intermediate class 
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to bold a dual relation as shippers and quasi partners of 
carriers, and so gain preferences over other shippers by shar- 
ing the earnings of the carriers as part of their profits as 
shippers. Shippers must stand on the same plane, and one 
shipper cannot secure to himself, by any pretext or device, a 
pecuniary advantage in transportation over other shippers. 
Every preference given by the acts of a carrier is under the 
ban of the law, and the methods by which it may be done 
are not material. 

These observations lead to the particular point intended 
to be emphasized — the discriminations resulting from the 
use of cars of shippers. The method by which this is done 
is usually as follows : 

A firm, or perhaps a combination, dealing iu some ar- 
ticle of commerce, not satisfied with the ordinary trade 
profits of its business common to others engaged in like 
business, desires to augment its profits by some auxiliary 
means in which its rivals may not be able to compete. It 
thereupon builds a large number of cars to be used exclu- 
sively for the carriage of its own traffic, unless, as is the case 
in some instances, some traffic can be carried on the return 
trips of the cars. The cars so built are usually of some im- 
proved style not furnished by the carrier itself. A contract 
is then made with railroad companies to haul these cars 
without charge therefor to the shipper, but the carrier to pay 
compensation for their use, in the form of mileage, usually 
three-quarters of a cent for every mile hauled both loaded 
and empty, though sometimes more. As the revenue from 
mileage depends on the number of miles hauled, it is part 
of these arrangements that the cars shall be hauled at high 
rates of speed and quick and frequent trips made. Some- 
times some additional allowance is made for some terminal 
matter, such as yardage, actual or constructive, for live 
stock ; and in all cases there is free storage of cars and termi- 
nal switching at the carriers' expense. 

Investigations made by the Interstate Commerce Commis- 
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sion at different times have disclosed to some extent the 
very large sums received by shippers as mileage for the use 
of such cars. By an investigation made in 1889 it appeared 
that on a single line of road between Chicago and an inte- 
rior eastern point — a distance of 470 miles — refrigerator 
cars owned by three shipping firms made in nine months, 
from August 1, 1888, to May 1, 1889, 7,428,406 miles, and 
earned for mileage $72,945.97, being about $8,112 a month, 
or substantially at the rate of $100,000 a year. 

By another investigation, made in 1890, it appeared that 
private stock cars to the number of 250 had been used upon 
a line made up of two connecting roads between Chicago 
and New York, beginning with 150 cars on September 1, 
1888, increased 30 more a month later, 20 more another 
month later, and reaching the total of 250 in June, 1890 ; 
that the cars altogether had cost $156,500, and had earned 
for mileage in two years, from September 1, 1888, to Sep- 
tember 1, 1890, $205,582.68 ; that the entire expense to be 
deducted during that period for car repairs and salaries for 
their management was 834,050.48, leaving net revenue to 
the amount of $171,532.20, being an excess of $15,032 above 
the whole cost of the cars. The cars were therefore paid for 
and a margin besides in two years, and thereafter, under the 
same arrangement and with a corresponding use of the cars, 
an income of upwards of $100,000 a year was assured on an 
investment fully repaid or in effect on no investment what- 
ever. 

It is obvious what advantages to a shipper furnishing cars 
such a revenue from their use affords him over a competitor 
shipping in cars belonging to the carriers. The latter pays 
the transportation charges in full. The former is reim- 
bursed for a considerable part of these charges by the mile- 
age received. If both sell in the same market and at the 
same price the shipper owning the cars makes a profit greatly 
in excess of the other, or, by reason of his combined business 
as car-owner and shipper, can undersell his competitor, com- 
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mand the market, and still make a profit, while the other 
must carry on his business at a loss or be driven out of the 
market. 

By still other investigations at various times the gross dis- 
criminations that have characterized the transportation of 
petroleum oil in barrels and in tanks, in which payment for 
the use of tank cars has been a factor, have been developed. 
Thousands of such cars are owned by shippers and used ex- 
clusively for the carriage of their own oil. They are paid 
by the carriers for the mileage made by the cars, whether 
loaded or empty. The cars are practically part of the in- 
vestment in their business, and the revenue received for 
their use is, to an extent at least, a rebate from the rate, which 
gives the shippers owning the cars a corresponding advan- 
tage in the markets. Details need not be entered into. It 
is sufficient to say that the injurious consequences have been' 
verv generallv felt and observed. Dealers who have been 
obliged to ship in barrels in the box cars furnished by car- 
riers have met with disaster aud been largely forced to relin- 
quish the business, while the tank shippers owning their 
own cars have enormously prospered and rapidly absorbed 
the business of their less favored competitors, until one great 
combination has become an overshadowing monopoly, rep- 
resenting fabulous wealth with corresponding power and 
influence, able to command where other competitors must 
solicit — and too often solicit in vain — and accorded on the 
part of carriers an apparently eager subservience. 

A full and careful statement showing the aggregate of 
private cars owned by shippers and of the moneys paid' for 
their use, would exhibit results that would be startling both 
in their magnitude and character. A single railroad com- 
pany, as shown by its official report for 1889, paid car mile- 
age to sixty-five different companies and firms owning cars, 
of which fifty-four were shippers and the remaining eleven 
fast-freight organizations. The revenues of carriers are 
seriously impaired by the amount these payments add to 
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to the expenses of operation, and it is not uncommon when 
rates are abnormally low that after deduction of these pay- 
ments not even the cost of carriage is left to the road, so 
that the traffic thus carried is sometimes detrimental to the 
carrier. The practice is therefore neither good transporta- 
tion policy from the carriers , standpoint, nor, in a larger 
sense, good public policy, which, as its essential feature, re- 
quires the absence of every form of favoritism and prefer- 
ence on the part of Government or the public agencies, and 
equal bpportunities for enterprise and energy in the com- 
petitions of business, to the end that individual character — - 
the state's chief security — may be developed and merit 
attain its just reward. 

The railroads of the country are themselves responsible 
for the use of private cars, of shippers upon their roads and 
for the abuses that have resulted from their use. The re- 
luctance and even neglect of the roads to provide suitable 
and improved cars to meet the growing demands of com- 
merce and carry certain kinds of traffic without injury to 
its usefulness and market value, at first impelled shippers 
themselves to do what the carriers should have done — to fur- 
nish cars suited to their business. The hauling of the ship- 
pers' cars then became a matter of competition among the 
roads, and they mistakenly adopted the plan of paying to 
shippers the same or even a greater mileage rate than the 
roads allow between themselves in the interchanges of cars, 
where the allowances are reciprocal and for the most part 
substantially equalize each other. But in the case of shippers' 
cars there is no reciprocity. The money is paid directly to 
the shipper, and, to the extent that it exceeds current inter- 
est on the cost of the car and a fair allowance for depre- 
ciation, it is a direct loss to the carrier and a discrimination 
in favor of the shipper. Although three-quarters of a cent 
a mile is the usual mileage rate paid, the allowance is some- 
times a cent a mile, or even a cent and a half a mile, and 
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contracts have been entered into by carriers with shippers 
to pay such rates for a period of five years. 

The point now aimed at is the discrimination to shippers. 
Under existing methods this has become an evil so gen- 
eral and of such proportions that it can no longer be disre- 
garded, and a remedy is of urgent importance. Any plan 
involving the payment of mileage to shippers is evidently 
impracticable. No mileage basis can be fixed that will 
apply to different kinds of cars and that will effectually 
guard against discrimination. It doubtless is difficult to 
devise any plan that will be just and not liable to some 
abuse. In England, where many private cars are furnished 
by shippers, especially in the coal trade, a practice prevails 
of making an allowance to the car-owner for tlie tonnage 
carried, but obviously that method has defects and is open 
to abuse. 

If a radical change, forbidding the use of private cars of 
shippers and requiring carriers to furnish all cars them- 
selves, is impracticable, and if the practice of using cars of 
shippers and paying for their use is to continue, a feasible 
plan would seem to be that the payments in no case should 
exceed what the expense would be to the carrier if it owned 
the car — that is to say, the current interest on its cost and a 
just allowance for depreciation, and a right on the part of 
the carrier to use the cars for other shippers wheu their 
owners do not furnish loading — with the provision that all 
contracts for the use of such cars should be filed with the 
Interstate Commerce Commission and the reasonableness of 
the allowances be subject to its jurisdiction. 

The Chairman : We have put aside the regular order of 
business for the purpose of listening to this very interesting 
paper prepared by Judge Schoonmaker. The regular order 
now comes up again, and it is upon the report of the Com- 
mittee on Railway Legislation. 
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Mr. Hager : I desire to offer a resolution fo the effect — 

That having listened to the able paper of Judge Schoon- 
maker on the subject of discriminations from the use of 
private cars, we hereby express our appreciation of its 
merit and value. 

Mr. King : I move that it be incorporated in the minutes 
of the meeting. 

The Chairman : That will be done. We will accept the 
amendment, although it is unnecessary. You have heard 
the resolution regarding the paper of Judge Schoonmaker? 

The motion was unanimously agreed to. 

Mr. Woodruff: I move that a committee of three be 
appointed, to whom shall be referred Judge Schoonmaker's 
paper for report thereon, and on the subject generally, to the 
next Convention. 

The Chairman: Would it not be well to report all the 
committees that it is desirable to have appointed, and have 
them all appointed together? 

Mr. Woodruff : Then we will reserve that for the pres- 
ent. 

REPORT OF COMMITTEE ON RAILWAY LEGISLATION. 

The Chairman: The question now is upon accepting the 
report of the Committee on Railway Legislation and of giving 
it leave to sit again. I would say to the gentleman from 
New York, who has had something to say upon this matter, 
that this subject has been considered not only by that com- 
mittee, which has gone into the subject of the railway legis- 
lation of the country very carefully, but also to some extent 
by the Interstate Commerce Commission, and possibly after 
he has looked into the action heretofore taken he may not 
care to have any further specifier action now, or, if he does, 
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be can put it in such shape for consideration as be may de- 
sire. The acceptance of tbis report and granting the leave 
to sit would not stand in its way at all, and If the Conven- 
tion is ready for a motion to that effect I will now put it. 

Mr. King : I would like to say, with all due courtesy to 
the gentleman who is chairman of that committee, that I 
would like to have an understanding — a sort of contract — 
that at the next meeting he will have a report for us. It 
is a matter of a good deal of importance. The committee 
was continued over from last year; and for one I think 
we ought to have some report on the subject. With that 
suggestion I am willing to vote for the pending; motion. 
We did not get any report this year, except that the com- 
mittee was making progress and requested leave to sit 
again. I am perfectly willing to grant leave to sit again, 
but it seems to me that more of a report ought to be made 
next time. 

Mr. Himbs: Two years ago, when the resolution provid- 
ing for this committee was under consideration — I believe 
it was at that time ; I think this committee exists under a 
resolution passed at that time — I moved that it be called 
upon to report at that Convention, but no report was made. 
The Convention believed that no report could be made then, 
and doubtless it was right; the committee was to continue 
and was required to report at the next conference, last year. 
A report was then made and it was continued again. 

Now, this is the Committee on Railway Legislation, and the 
call for this Convention embraces as oue of the subjects," Har- 
mony in Legislation. " What strikes me as a little peculiar 
is that the gentleman from New York says there can be no 
harmony in legislation so far as the state legislatures are 
concerned. He wants uniformity as to car couplers. He 
wants to see better safety appliances in his state, and he 
says he cannot hope for relief from state legislatures. Very 
well; if there cannot be any harmony among state legis- 



REPORT OF COMMITTEE ON RAILWAY LEGISLATION. 49 

latures, then we have simply to consider what recommen- 
dations should be made to Congress by the Interstate Com- 
merce Commission. As to that, I suppose the Interstate 
Commerce Commission, in the performance of its duties, 
has made recommendations to Congress, and will continue 
to do so from time to time, about such matters as it deems 
proper. 

What is the harmony that this committee is to report 
upon, and what is the harmony that is desired? I said two 
years ago that I was anxious to hear that report. Perhaps 
I may have been selfish, because in our state the railroad 
commissioners are required to make recommendations from 
time to time for such legislation as is desirable. I presume 
that is the case in other states. And although such recom- 
mendations do not mean that the legislature will always 
legislate as they desire, yet it aids in directing legislation and 
in securing it to some extent. 

An expression of opinion by this Convention wouljj carry 
weight, particularly as to harmony in legislation by the 
states. I had hoped that this committee would make a re- 
port concerning some matter or matters which are the sub- 
ject of legislation in which it is desirable that there should 
be harmony. 

A motion was made to take a recess until 2 o'clock, 
which was agreed to, and the Convention took a recess ac- 
cordingly. 

At the expiration of the recess the Convention reassembled. 

The Chairman: At the suggestion of the Committee on 
Order of Business the pending matter, respecting the report 
from the Committee on Railway Legislation, will be put 
aside for the time being, and we will now listen to the 
report of the Committee on Reasonable Rates. I call on 
the chairman of that committee to make the report now. 
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REPORT OF COMMITTEE ON REASONABLE RATES. 

Mr. Fleming : Mr. Chairman, I feel almost like ottering 
an apology to this Convention for the length of this report. 
The questions discussed are live questions — questions which 
come up in private conversations, in the halls of legislation, 
in the halls of constitutional conventions, and I may say in 
the courts of justice — and the importance of the subject must 
be our excuse for the length of the report. Is it the pleasure 
of the Convention that I shall read it? 

The Chairman: It is, undoubtedly. I do not think there 
is any necessity for an apology in respect to the length of 
it. You are not accustomed, as we happen to know, to put- 
ting things in writing that have not something to them. 

Mr. Fleming: The report, Mr. Chairman, is as follows: 

At the Convention of railroad commissioners, held in 
Washington, D. C, in May, 1890, the following resolution 
was adopted: 

" Resolved, That the Chairman of this Convention appoint 
a committee of five, who shall make a report to the next 
convention on the following topics, viz: 

" I. What is the best standard of a just and reasonable 
rate, and what elements should be considered in determin- 
ing the reasonableness of a rate? 

" II. Is the question of a reasonable rate, under the de- 
cisions of the Supreme Court of the United States heretofore 
rendered, necessarily a judicial question, and what legisla- 
tion on the subject of reasonable rates, state and national, 
and is within the power of the states and of Congress, is de- 
sirable?" 

Responsive to this resolution, your committee begs leave 
to submit the following report, in which, for the sake of 
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convenience, the subject is treated under three heads, as fol- 
lows: 

I. I3 the question of a reasonable rate, under the decisions 
of the Supreme Court, necessarily a judicial question ? 

II. What is the best standard of a just and reasonable 
rate? What elements should be considered in determining 
the reasonableness of a rate.? 

III. What legislation on the subject is desirable? 

I. 

Is the Question of Rates Necessarily a Judicial One f 

At common law a common carrier was entitled to charge 
a reasonable rate; but it was competent for the King or 
Parliament to determine by license or by statute what was 
reasonable. In the absence of limitation jn the grant the 
question was left for the courts to determine. This common- 
law rule seems to have been followed in this country. 

In the absence of all legislative regulation upon the sub- 
ject, either by general law or by charter, a railway company 
is entitled to charge a reasonable rate for passenger and 
freight travel and traffic, and in such case it is for the courts 
to decide what is reasonable. (Chicago, &c.,R. R. Co. vs. 
Iowa, 94 U. S., 161 ; W. & St. Paul R. R. Co. vs. Blake, 94 
U. S., 180.) 

When the legislature, either by charter or general law, 
gives the right to charge a reasonable rate in the absence of 
other legislative provision, the question of what is a reason- 
able rate, is a judicial one, although the statute authorizes a 
board of commissioners to fix a schedule. (Chicago, Ac, R'y 
Co. vs. Minn., 134 U. S., 459.) 

But, in the absence of contractual rights to the contrary, 
it is competent for the legislature itself, or by board of com- 
missioners, to fix maxima charges, and railroad corporations 
will be bound by such maxima. (Stone vs. Farmers' Loan 
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& Trust Co., 116 U. S., 337 ; Munn va. 111., 94 U. S., 121 ; 
Peik va. Chicago, 94 U. S., 178 ; see R. R. Co. va. Iowa, 94 
U. S., 161 ; P. R. R. Co. va. Miller, 132 U. S., 75 ; R. R. Co- 
va. MTg Co., 16 Wal., 318; Gibbons va. Ogden, 9 Wheat., 
203; R. R. Co. va. Maryland, 21 Wall., 471; W. & St. P. 
R. R. va. Blake, 94 U. 8., 180; Dow vs. Beideliuan,125 U. 
S., 686. See also 15 Wall., 232; 92 U. S., 260; 102 U. 8., 
691 ; 118 U. S., 557 ; 93 U. S., 103 ; 114 U. 8., 196.) 

What will constitute a vested right in a railroad company 
in the matter of rates has been the subject of no little dis- 
cussion. It is clear that the right of public control exists 
where there is an express reservation at the time the charter 
was given of the right to alter, amend, or repeal, whether 
such reservation be by constitutional or legislative act. It 
has been decided that a grant to a railroad company to fix 
its own rates does not divest the public of such power of 
control. (Stone vs. Farmers' Loan £ Trust Company, 116 U. 
S., 307.) 

It has further been held that authority to charge not ex- 
ceeding the maxima named in the charter does not take 
away such right of control. (Ga. R. R. Co. vs. Smith, 128 
U. S., 174.) 

The rule stated means that the right of control is im- 
pliedly reserved unless it expressly appears that this re- 
served right is surrendered. In other words, the grant must 
be inconsistent with any reservation of the power to alter, 
amend, or repeal. (Ga. R. R. & B. Co. vs. Smith, 128 U. S., 
174; Ruggles va. Illinois, 108 U. S., 531 ; Stone va. Wis., 94 
IL S., 181 ; P. R. R. Co. va. xMiller, 132 U. S., 75; Stone va. 
Farmers' Loan & Trust Co., 116 U. S., 307.) 

This doctrine is strongly and repeatedly asserted. In ad- 
dition to the authorities already quoted, see 10 How., 511 ; 
13 How., 71; 1 Wall., 116; 96 U. S., 63; 97 U. S., 697; 
1Q3 U. S., 1 ; 108 U. S., 506. 

And it is questionable whether this right of control can 
be bargained away at all, even by express words. (11 Peters, 
547 ; 108 U. S., 541 ; 94 U. S., 645 ; 118 U. S., 586.) 
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It is also doubted if a railroad charter cati be found in which 
this right of control is expressly parted with. It would, 
therefore, seem that all railroads are subject to the right of 
public control as to rates. 

Of course, this view is a departure from the principle 
applied to private corporations, and assumes that railroad 
charters, in the matter of rates, are not within the rule of 
construction laid down in the Dartmouth College case. 
Among the reasons given in the opinions for this exception 
are the following : 

1. The police power, public necessity, or the public wel- 
fare. 

2. Railroads are quasi-public corporations. 

3. They are public highways. 

4. They are the instruments of commerce. 

5. Such grants are franchises of a public character apper- 
taining to the Government. 

6. Such grants are in derogation of the common right and 
in the nature of exclusive privileges or monopolies. 

7. Railroads are common carriers and the public have an 
interest in their use. 

Chief Justice Taney in the case of Charles River Bridge vs. 
Warren River Bridge, 11 Peters, 547, established the doctrine 
that in grants affecting the public right nothing passes by 
implication, and among other propositions states the follow- 
ing : " The object and end of all government is to promote 
the happiness and prosperity of the community for which it 
is established ; and it can never be assumed, that the govern- 
ment intended to diminish its power for accomplishing the 
end for which it was created." * 

*In People vs. Budd, 15 Am. St. Rep., 482, the New York court of ap- 
peals, in a leading case, sustains the right of contpol and plants it broadly on 
the police power of the state. The supreme court of Michigan, in Wellman 
vs. 0. & Gr. Tr. R'y Co., decided December, 1890, holds substantially the 
same views. 
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The court says, in the case of Boyd vs. Alabama, 94 U. S. t 
650 : " We are not prepared to admit that it is competent for 
one legislature, by any contract with an individual, to re- 
strain the power of a subsequent legislature to legislate for 
the public welfare. The power thus to legislate is an attri- 
bute of sovereignty." 

In thecaseof the Fertilizing Co. va. Hyde Park, 97 U.S., 666, 
the doctrine of strict construction as applicable to corporar 
tious which affect the public is thus stated : " Every reason- 
able doubt is to be resolved adversely. Silence is negation, 
and doubt is fatal to the claim. Nothing is to be taken as 
conceded but what is given in unmistakable terms, or by 
implication eq.ually clear. This doctrine is vital to the pub- 
lic welfare. It is axiomatic in the jurisprudence of this 
court." 

- The distinction between grants to public and private cor- 
porations is recognized in the case of Holyoke Co. vs. Lyman, 
15 Wall., 514, where the court declares that " public 
rights, in all jurisdictions, are subject to legislative control, 
* * * and that the owners of such rights are bound by 
such reasonable regulations as the state may make and or- 
dain." It is upon this ground that Judge Jeremiah Black 
rests his argument for the right of public control. 

In the case of Wabash R'y Co., &c, vs. Illinois, 118 U. S., 
586, a part of the court uses this language : " The highways in 
a state are the highways of the state. Convenient ways and 
means of intercommunication are the first evidence of the 
civilization of a people. The highways of a country are not 
of private but of public institution and regulation. In 
modern times, it is true, government is in the habit, in some 
countries, of letting out the construction of important high- 
ways, requiring a large expenditure of capital, to agents, 
generally corporate bodies created for the purpose, and giv- 
ing to them the right of taxing those who travel or trans- 
port goods thereon, as a means of obtaining compensation 
for their outlay. But a superintending power over the high- 



REPORT OF COMMITTEE ON REASONABLE RATES. 55 

ways., and the charges imposed upon the public for their use, 
always remains in the government. This is not only its in- 
defeasible right, but is necessary for the protection of the 
people against extortion and abuse. These positions we 
deem to be incontrovertible. Indeed, they are adjudged 
law in the decisions of this court. Railroads and railroad 
corporations are in this category." 

In Olcott vs. The Supervisors, 16 Wall., 694-5, the court 
says: " The railroad can, therefore, be controlled and regu- 
lated by the state. Its use can be defined ; its tolls and rates 
for transportation can be limited. * * * That railroads, 
though constructed by private corporations and owned by 
them, are public highways, has been the doctrine of nearly 
all the courts ever since such conveniences for passage and 
transportation have had any existence. * * * Whether 
the use of a railroad is a public or a private one depends in ncr 
measure upon the question who constructed it or who owns 
it. It has never been considered a matter of any impor- 
tance that the road was built by the agency of a private cor- 
poration. No matter who is the agent, the function per- 
formed is that of the state. Though the ownership is pri- 
vate the use is public. So turnpikes, bridges, ferries, and 
canals, although made by individuals under public grants, 
are regarded as publici juris. 

" The right to exact tolls or charge freights is granted for 
a service to the public. "The owners may be private com- 
panies, but they are compellable to permit the public«to use 
their works in the manner in which such works can be used. 
That all persons may not put their own cars upon the road, 
and use their own motive-power, has no bearing upon the 
question whether the road is a public highway. It bears 
only upon the mode of use, of which the legislature is the 
exclusive judge." 

In R. R. Co. vs. Maryland, 21 Wall., 471, the court says: 
" This unlimited right of the state to charge, or to author- 
ize others to charge, toll, freight, or fare for transportation 
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on its roads, canals, and railroads, arises from the simple 
fact that they are its own works, or constructed under its 
authority. It gives them being. It has a right to exact 
compensation for their use. It has a discretion as to the 
amount of that compensation. That discretion is a legisla- 
tive — a sovereign — discretion, and in its very nature is unre- 
stricted and uncontrolled. The security of the public against 
any abuse of this discretion resides in the responsibility to 
the public of those who, for the time being, are officially in- 
vested with it. In this respect it is like all other legislative 
power when not controlled by specific constitutional provis- 
ions, and the courts cannot presume that it will be exercised 
detrimentally." 

The power of Congress to fix rates on the interstate busi- 
ness of railroads would seem to be expressly provided for in 
-section 8, clause 3, of the Constitution, which declares that 
Congress shall have power to "regulate commerce with 
foreign nations and among the several states " (see Cran- 
dall vs. State of Nevada, 6 Wall., 42), and a like right to 
regulate internal commerce to be reserved to the states 
respectively. 

In Gibbons vs. Ogden, 9 Wheat., 203, Chief Justice Mar- 
shall, who wrote the leading opinion in the Dartmouth 
College case, says: "Inspection laws, quarantine laws, health 
laws, as well as laws for regulating the internal commerce of 
a state, and those which respect turnpike roads, ferries, Ac, 
are component parts. No direct general power over these ob- 
jects is granted to Congress ; and, consequently, they remain 
subject to state legislation." 

In Sherlock vs. Ailing, 93 U. S., 103, it is said " the com- 
mercial power conferred by the Constitution is one without 
limitation. It authorizes legislation with respect to all the 
subjects of foreign and interstate commerce, the persons en- 
gaged in, and the instruments by which it is carried on." 

It was decided in the case of East Hartford vs. Hartford 
Bridge Co., 10 How., 533, that in the grant of a ferry 
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privilege the parties thereto do not stand toward each other 
in the attitude of those under a contract such as is contem- 
plated in the Constitution and as could not be modified by 
subsequent legislation, the court holding that they were 
acting in relation to a public object, being virtually a high- 
way across the river, and that the acts of the legislature 
with reference thereto must be considered rather as public 
laws than as contracts. 

It was settled in England by Lord Ellenborough and Lord 
Hale that the King's license would not protect a monopoly 
in the right to charge unreasonable rates. (Lord Hale's 
Treatise De Portibus Maris; Allnuttw. Ingles, 12 East., 527.) 

Such franchises were in England a royal prerogative, and 
were vested in the King as a means by which they could be 
regulated. This was the English mode of exercising a pre- 
rogative of government. It was vested in the King for pub- 
lic and not for private purposes; hence, according to Lord 
Hale, " the duties must be reasonable and moderate, though 
settled by the King's license or charter." But the doctrine 
of public regulation was not confined to grants of monopoly. 
It was extended to all cases affecting the common interest, 
the principle at the bottom in all being the public benefit. 

Railways are public highways; they are instruments of 
commerce; the public have an interest in their use; they 
possess franchises of a public character ; the grants to them 
are in derogation of the public right, in the pature of ex- 
clusive privileges; they are governmental agencies affecting 
the public welfare, and, for one and all of these accumulated 
reasons, they are, on the ground of public interest and neces- 
sity, subject to control. They are the creatures of the state, 
and, unless the state has expressly parted with this right of 
control, the implication attending every charter is that such 
power is reserved ; hence there is no uncertain tone in the 
declarations of the Supreme Court on the existence of this 
right. . 

In the case of Peik vs. Chicago, 94 U. S., 178, this broad 
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language is used : " Where property has been clothed with 
the public interest, the legislature may fix a limit to that 
which shall in law be reasonable for its use. This limit 
binds the courts as well as the people. If it has been im- 
properly fixed, the legislature, not the courts, must be ap- 
pealed to for the change." 

In Ga. B'k'g Co. vs. Smith, 128 U. 8., 180, it is said by the 
court, " There have been differences of opinion among the 
judges of this court in some cases as to the circumstances or 
conditions under which some kinds of property or business 
may be properly held to be affected with a public use, but 
none as to the doctrine. that when such use exists the busi- 
ness becomes subject to legislative control. * * * In 
almost every case which has been before this court, where 

• 

the power of the state to regulate rates has been under con- 
sideration, the question discussed has not been the original 
power of the state over the subject, but whether that power, 
by stipulation amounting to contract, had not been sur- 
rendered. It is only upon that point that there have been 
difficulties." 

In view of all the authorities, your committee has no 
hesitation in answering in the negative the question, " Is 
the reasonableness of a rate necessarily judicial ? " 

In face of the long line of decisions upon this subject we 
think that this question would not, at this day, be mooted 
but for some expressions of the Supreme Court in the Min- 
nesota case, to which, in the judgment of 3 r our committee, 
too much importance has been attached, if indeed they have 
not been misunderstood. 

What is the Minnesota case ? Under a statute which, in 
effect, authorized the board of commissioners to fix a sched- 
ule of equal and reasonable rates, the board, without being 
required to give the railroads any notice whatever, fixed the 
schedule and undertook to enforce the rate by judicial pro- 
ceeding. The state courts held that the rates so fixed were 
bindjng on the roads and the courts. The Supreme Court 
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of the United States held, on appeal, that such a statute, so 
construed, was unconstitutional. In effect the latter court 
holds that the authority delegated to the Minnesota com- 
mission was not absolute, but limited to a schedule reason- 
able to the railroads as well as to the public ; that under the 
statute itself any rates fixed by the commission not thus rea- 
sonable were ultra vires, as without the jurisdiction, and that 
to compel the railroads, without a legal opportunity to bo 
heard, to submit to rates so established would not be due 
process of law. The canon of construction in such cases 
is that the statute must be judged not by what is done, but 
what must be done, under it, and, as here there was no legal 
provision for the railroads to be heard by the commissioners^ 
as the discretion of the commission was limited by the 
statute itself, and, as the railroads were cut off from all in- 
quiry as to whether the limitations so imposed had been ex- 
ceeded or not, the majority of the court thought the grounds 
were made out showing want of due process of law. Any 
views expressed beyond this may be regarded as obiter dicta. 
In this view of it the Minnesota case is easily reconcilable 
with the Granger decisions. 

The power of legislative control is not, however, without 
limit. The power of the British Parliament is not the 
test of legislative power in this country. Here the power 
of sovereignty, which, according to Chief Justice Taney 
(5 How., 583), is inherent in every government and which 
is " the power to govern men and things," is not arbitrary 
or despotic, but restrained by constitutional limitations. 
In several of the later cases the Supreme Court, in sus- 
taining the exercise of the right of public regulation, 
have expressly used words of qualification to which some 
meaning must be given. "This power to regulate is not 
a power to destroy, and limitation is not the equivalent of 
confiscation * * * the state cannot require railroads to 
carry without reward ; neither can it do that which in law 
amounts to a taking of private property for public use 
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without just compensation, or without due process of law." 
(Stone vs. Farmers' Loan and Trust Co., 116 U. S., 331.) These 
qualifying terms have not as yet received practical applica- 
tion at the hands of the Supreme Court. As that, from time 
to time, is doue, the boundaries of legislative power will be 
more and more clearly defined. It is too clear to be dis- 
puted that there is no power on the part of the state to as- 
sume the ownership of the private property of railroads 
without compensation, and that the private capital or prop- 
erty involved is absolutely sacred. But this is not incon- 
sistent with the right of public control of the use of that 
property while affected with the public interest. The pri- 
vate property rights and interests of railroads are assured of 
constitutional protection, but this does not extend to the 
franchises received by them as trustees for public benefit. 
The franchise must ever remain as within the acknowl- 
edged power of government to resume or subject its 
exercise to supervisory direction and control in the in- 
terest of the public. We take it also that railway com- 
panies cannot be prevented from earning enough to pay 
operating expenses and to provide for the proper mainte- 
nance of the track and necessary accommodation and equip- 
ments for the public. In addition, we suppose some profit 
must be allowed. Some provision must be made to enable 
railroads to meet their liabilities as common carriers. This 
much the public interest, upon which rests the power of 
control, seems to demand. 

Judge Brewer, now of the Supreme Bench, in the case of 
C. & N. R'y Co. vs. Dey, 35 Fed. Rep., 879, held that " the 
rulings of the Supreme Court imply that the legislature 
mav reduce railroad rates until onlv a minimum of com- 
pensation is secured to the owner," and declared the rule to 
be this, viz : " That where the proposed rates will give com- 
pensation, however small, to the owners of railroad property, 
the courts have no power to interfere. Appeal must then 
be made to the legislature and the people." The learned 
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judge added, however, that " compensation or reward im- 
plies three things — payment of cost of service, interest on 
bonds, and then some dividend." That part of Judge 
Brewer's opinion which holds that interest as provided for 
in bonds must be reckoned as part of the reward contem- 
plated is not thought to be well reasoned. If rates are de- 
pendent on bonded indebtedness, then a different standard 
would apply to two roads similarly situated in other re- 
spects and differing only in the policy which determined 
whether the road should be built with the capital of the com- 
pany or with borrowed capital. It seems clear, as the stream 
cannot rise higher than the fountain, that the rights of 
mortgagees, lessees, or assignees cannot be more sacred than 
nor add to those of the corporation. Indeed, this has been 
so ruled in Chicago, &c, R. R. Co. vs. Iowa, 94 U. S., 
162. Judge Brewer's opinion also seems to be in conflict 
with Dow vs. Beidelman, 125 U. S., 680. 

As it is incompetent for the legislature to deprive rail- 
roads of some reward, so also we take it that it cannot au- 
thorize rates grossly extortionate and ruinous to the public. 
(See Justice Miller's opinion in Chicago, &c, R'y Co. vs. 
Minn., 134 U. S., 459.) 

Within the boundaries indicated there is ample scope and 
jurisdiction for legislative action, and inside those limits, 
when that jurisdiction is exercised, it is believed, upon prin- 
ciple and authority, that the action of the legislature, or its 
duly authorized agents, is final and conclusive. This posi- 
tion may be in apparent conflict with some language used 
in the Granger cases upon the one side and in the Minne- 
sota cases upon the other. From the Peik case (94 U. S., 
178) it might be inferred that the legislative right of control 
is wholly without limit; that the question of rates, when- 
ever the legislature chooses to make it so, is necessarily and 
exclusively a legislative one. 

From the Minnesota cases it might be supposed that the 
question of rates, regardless of legislative action, is always. 
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and necessarily a judicial one, but the language, must be 
■construed with reference to the facts of the particular case 
in which it is used. 

In the Granger cases the question was whether the legis- 
lature could by general law regulate rates at all. In the 
Minnesota case the question was whether a schedule of 
rates made by a commission under a power to fix equal aud 
reasonable rates, without the right on the part of the roads 
to be heard either before the commission or the court, was due 
process of law. There is no suggestion in the opinion ren- 
dered in the Minnesota cases of any intention to overrule the 
<Jranger cases; and in the language of the Supreme Court (W. 
R'y Co. vs. 111., 118 U. S., 570), " it is difficult to believe the 
court consciously intended to overrule the former cases with- 
out any reference to it in the opinion." Moreover, the sep- 
arate opinion of Justice Miller, one of the concurring judges 
in the Minnesota case, expressly reiterates the doctrine of 
public control. 

We conclude, therefore, that neither of the extreme views 
suggested is correct. The truth oftenest lies in the middle. 
On the one hand railroads have rights in the matter of rates 
which the legislature is bound to respect. They are useful 
and necessary institutions. They are agencies of the state, 
it is true, but the public would not be benefited by striking 
down these great enterprises or crippling them so as to pre- 
vent their accomplishing the ends for which they are 
-created. It would startle not only the judicial but any fair 
.and honest mind to assert that under our svstem.of laws 
165,000 miles of road, employing, according to Mr. Poor's 
•estimate, directly and indirectly, about two million men, rep- 
resenting, with their families, nearly one-seventh of the popu- 
lation of the United States, earning nearly one billion dollars, 
and carrying annually 472,171,343 passengers and 539,639,583 
tons of freight, are so absolutely at the mercy of legisla- 
tors, however swayed by passion or fury, as to be liable to 
legal confiscation. Railway corporations have necessary pub- 
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lie functions, important corporate duties, to perform, the dis- 
charge of which the state may compel by law. Means are re- 
quired to fulfill this great public trust, and it follows as a cor- 
ollary to the proposition stated that they are entitled to some 
reward. Thev are common carriers, and it is the reward to 
which they are entitled that renders them liable as such for 
personal injuries and damages to property carried. Without 
such reward their liability for such injuries and damages 
must necessarily cease. It is not to the interest of the public 
that railroads should be absolved from such responsibility 
and obligations; hence it is that the shield of the Constitution 
is placed over them ; but, on the other hand, this shield can- 
not be turned into a weapon of danger or injury to the public. 
Money is power. Already the amount collected from the 
people by the railroads is $964,816,129 per annum. The 
capital actually invested in railroads is, in round, num- 
bers, $5,000,000,000, while the stock and bonded in- 
debtedness is $10,000,000,000. The mileage and capitaliza- 
tion of railroads are doubling almost each decade. Every 
year the tendency to the consolidation of this enormous 
capital is greater. Free from the restraint of legislative 
power, it is not impossible for the few who represent these 
great corporations, by increase of rates, to levy a tribute upon 
the commerce and agriculture and travel of the country, addi- 
tional to that now exacted, larger than the total income of 
the Government of the United States raised for all purposes. 
Such power in the hands of ambitious and unscrupulous 
men would be dangerous to the Republic. We need look 
no further for ground upon which to base the right of public 
regulation than that which is to be found in the maxim 
u Salus populi mprema lex" 

The right of control is based, not only on the principle of 
sound public policy, but upon the deeper foundation of pub- 
lic necessity. 

But it is said that railroads have, and should have, the 
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constitutional right to charge reasonable rates, and that it 
is reasonable that they should earn a fair interest, if not 
upon their capitalization, at least upon the value of their 
property, and that this question is necessarily a judicial one. 
This contention is insisted upon by distinguished authors 
and jurists, and has been pressed with great force upon the 
courts. It has been presented toand passed upon by the 
Supreme Court. In the Munn case this court says: "It is 
insisted, however, that the owner of property is entitled to a 
reasonable compensation for its use, even though it be 
clothed with a public interest, and that what is reasonable 
is a judicial and not a legislative question. * * The pracr 
tice has been otherwise. In countries where the common 
law prevails, it has been customary from time immemorial 
for the legislature to declare what shall be a reasonable com- 
pensation under such circumstances, or, perhaps, more prop- 
erly speaking, to fix a maximum beyond which any charge 
made would be unreasonable. Undoubtedly, in mere pri- 
vate contracts, relating to matters in which the public has 
no interest, what is reasonable must be ascertained judi- 
cially- But this is because the legislature has no control 
over such a contract. * * * The controlling fact is the 
power to regulate at all. If that exists, the right to estab- 
lish the maximum of ch.arge, as one of the means of regu- 
lation is implied. In fact the common-law rule which re- 
quires the charge to be reasonable is itself a regulation as to 
price. Without it the owner could make his rates at will, 
and compel the public to yield to his terms, or forego the use. 
But a mere common-law regulation of trade or business may 
be changed by statute. A person has no property, nor vested 
interest, in any rule of the common law. * * * To limit 
the rate of charge for services rendered in a public employ- 
ment, or for the use of property in which the public has an 
interest, is only changing a regulation which existed before. 
It establishes no new principle in the law, but only gives a 
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new effect to an old one." This is a leading opinion of the 
Supreme Court and is believed to be not only unanswered 
but unanswerable. 

This doctrine is supported in the Ky. R. R. Tax cases, 
115 U.S., 334, 335, in which, in answer to the same argument 
with reference to railroad assessment, it is said, " it is urged 
that there is no security that the final aotion of the board of 
railroad commissioners, in valuing and assessing railroad 
property may not be unequal, unjust, and oppressive. * * . * 
But the same suppositions may be indulged in, in opposi- 
tion to all contrary presumptions, with reference to the final 
action of any tribunal appointed to determine the matter, 
whether judicial or administrative." 

If the right to charge a reasonable rate be a judicial one 
it must have its origin either in contract or the general law. 
It has been already shown that it does not necessarily exist 
in either. Mr. Chitty, in his work on Prerogatives, states 
that "the superintendence and care of commerce, on the 
success of which depends so materially the wealth and pros- 
perity of the nation, are in various cases allotted to the king 
by the constitution. Such prerogative existed in all cases 
where the whole community were interested. The exercise 
of rights affecting such prerogative had to be obtained by 
license or grant." Such prerogatives in the United States 
are allotted to the state and national legislatures. It is 
not for the courts to usurp these prerogatives. As said in 
License Tax cases, 5 Wall., 469, " The court can know 
nothing of public policy except from the Constitution and 
the laws, and the course of administration and decision. 
It has no legislative powers. It cannot amend, or modify 
any legislative acts. It cannot examine questions as expe- 
dient or inexpedient; as politic or impolitic. Considera- 
tions of that sort must be addressed to the legislature. 
Questions of policy determined there are coucluded here." 

It is to be remembered that if there are limitations upon 
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the legislative power, so also are there upon the power of the 
judiciary.* 

All wisdom is not to be found with the courts, nor will all 
knowledge die with the judges. Reliance is to be put some- 
times upon the restraining power of public opinion. There 
is a remedy at the polls for redress of legislative wrongs, and 
the courts must not usurp the prerogatives of the people. 
The Anglo-Saxon race has always been jealous of judicial 
power. In America usurpation will not be tolerated. From 
the time of Alfred the Great, if not coeval with Anglo-Saxon 
jurisprudence, the judges have been denied the right to pass 
upon the facts, and of the issues of fact juries have been the 
sole and exclusive judges. 

Under our system of government the legislative depart- 
ment is as supreme in its sphere as the courts are in theirs, 
and it is not allowable for the courts to substitute their dis- 
cretion for that of the legislature. The same argument 
which would give the courts supervisory power over rates 
fixed by the legislature would extend to the work of assess- 
ment. Why has not a railroad the same right to have the 
court pass on the question of valuations of its property for 
tax purposes as upon rates fixed by legislative authority? 

The power to regulate is no more the power to destroy 
than the power to tax, and certainly rests upon as safe a 
basis as the legislative power to regulate the price of bread 
or charges of ferrymen, hackmen, millers, tavern-keepers, 
etc., and it is not easy to see how capital invested in rail- 
roads can be more sacred in the eyes of the law than that 
engaged in such employments as these, or money itself, the 
rates of interest upon which are subject to legislative control. 
Lottery and brewery franchises granted for a term of years 



* Story, in his work on the Constitution, section 520, quotes approvingly 
the following from Montesquieu : " There is no liberty if the judiciary be 
not separated from the legislative and executive. Were it joined with the 
legislative, the life and liberty of the subject would be exposed to arbitrary 
control, for the judge would be the legislator." 
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have been repealed by legislative action within the term, 
and when appealed to for protection the courts have refused 
to interfere upon the ground that the legislature, not the 
courts, is the judge whether such repeal is demanded by the 
public interest. 

The rule alwaj's and everywhere has been that where 
public rights are involved private' interests must be held in 
subordination, and of the public interest the legislature is 
in such matters the guardian. 

Nor can authority anywhere be found that such legislative 
action, though affecting private interests, is not due process 
of law. Due process has been defined to be "one which, 
following the forms of law, is appropriate to the case, and 
just to the parties to be affected " (111 U. S., 701); but even 
in cases of private property it does not always demand judi- 
cial determination or necessarily imply a regular proceeding 
in a court of justice or after the manner of such courts. (96 
U. S., 97 ; Ky. R. R. Tax cases, 115 U. S., 331.) 

It has been expressly decided that due process is not in- 
tended to interfere with the police power of the state. (113 
U.S., 27.) 

It has also been held that the action of public officers con- 
stituting inferior quasi-judicial tribunals, such as boards of 
supervisors, commissioners of highways, $nd the like, on 
matters pertaining to their jurisdiction are not subject to 
restraint by injunction. (See authorities : Lawyers' Digest 
U. S. cases, vol. 118, p. 437, note; Miss. vs. Johnsou, 4 Wall., 
475 ; 24 How., 508 ; 107 U. S., 426 ; 13 Wall., 83.) 

Where rights of the public are involved these may be de- 
termined by summary remedies outside of the ordinary 
judicial forms of law. In all of this class of cases, however, 
it is understood that the questions of interest involved may, 
under certain abuses and excesses, become judicial. 

The judgment of a court without jurisdiction is void. 
The conclusions of a jury must be based upon the facts, and 
if their verdict be so contrary to the truth as at first blush 
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to shock the conscience it will be set aside. So executive 
and ministerial officers must act within the limits of their 
authority. If the assessment of property be such as to 
amount to practical confiscation, or in case of corruption or 
fraud, the courts may declare the assessment void. On the 
same principle, if a commission shall without notice fix a 
schedule of rates ruinous' to the railroads or the public, the 
courts, upon proper application, may interfere; but the 
power of the judiciary to interfere in administrative or legis- 
lative matters is well known by the profession to be limited 
to narrow bounds. Under the construction contended for 
sufficient protection is afforded the railroads and sufficient 
latitude is . left for the exercise of summary control. The 
roads would not be deprived of their constitutional property 
rights, and there would not obtain those delays and that ex- 
pense incident to judicial proceedings which, if applied to 
public regulation, would prove fatal to the efficient exercise 
of the right. By way of summary we submit the following 
propositions : 

1st. In absence of legislative regulation railroads are en- 
titled to charge a reasonable rate, and under such circum- 
stances the question of what is reasonable is judicial. 

« 

2d. In the absence of vested rights to the contrary the 
legislature has the right to control rates, and such control 
may be exercised (a) directly by fixing the maxima in the 
statute, or (b) by delegated authority to a board of commis- 
sioners to fix reasonable maxima, provided the right to a 
hearing be secured and the rule of reasonableness be pre- 
scribed. 

3d. A vested right in rates will not be implied, but the 
right of control will by implication be reserved unless such 
right is bargained away by language inconsistent with such 
reserved power of control. 
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4th. The right of public control must be exercised within 
those constitutional and legal limitations which environ all 
legislative or administrative acts. Regulation does not mean 
confiscation nor the right to authorize rates ruinous to the 
public, nor can a railroad be compelled to carry without 
reward. 

The views and conclusions herein presented are fortified 
by thoughtful consideration of — 



II. 



What is the Best Standard of a Just and Reasonable Rate 
What Elements Should be Considered in Determining the 
Reasonableness of a Rate ? 

Such consideration at once suggests the necessity of es- 
tablishing other tribunals than the courts for dealing with 
the subject, and makes it apparent that the machinery of 
the courts, whether at law or equity, is ill adapted to the 
work of rate-making. Nothing could be clearer than that 
it would not do to leave this duty to the haste of jury 
trials, even if juries could be had competent to deal with 
the subject. The intricacies and difficulties, the ever-chang- 
ing conditions and circumstances which surround and 
embarrass this delicate task, point to a tribunal composed 
of those who make a specialty of the business; a tribunal 
who can bring to the aid of special adaptation, training, and 
experience a thorough knowledge of all the material facts, 
some of which, at least, can only be had by personal inspec- 
tion of the theater of railroad operations ; a tribunal which 
can command the time to master all necessary details and 
can alter and adapt the rates to the ever-changing com- 
plexities and circumstances of the case. It may almost be 
laid down as an axiom that the chances of error in the con- 
clusion reached as to the reasonableness of any particular 
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rate will be in the ratio of the distance of the determining 
tribunal from the theater of such operations and the lack of 
opportunity to investigate and weigh details. 

Again, it is thought necessary to impose penalties for such 
offenses as discrimination and extortion, and it seems illogi- 
cal to attach a penalty to an act the virtue or vice of which 
rests in a discretionary unexpressed judgment. In such 
cases provision should be made for some standard or cri- 
terion by which the parties concerned may determine in 
advance their guilt or inuocence. Moreover, there is a 
fundamental difference between the statement or compre- 
hension of a principle and the application of that principle 
to details. The Constitution may establish the principle 
that a tariff should be levied for revenue. Is it to be sup- 
posed that every tariff schedule imposed by Congress under 
such a provision would be subject to review by the courts ? 

The legal principle upon which rests the ad valorem assess- 
ment of property is that such valuations should be uniform, 
fair, and just. But when has a state imposed the duty of 
making such assessments upon the courts? Indeed, the 
courts have held that such duty is essentially administrative, 
and that under our system, where provision is made for other 
officers to do the work, the courts cannot constitutionally 
perform such administrative acts. 

The legal principle, upon which rests the question of rates, 
if left to the courts to determine, is that thev should be rea- 
sonable. In the application of such principle it is appre- 
hended that the court would proceed upon the idea that the 
road is entitled to a fair return upon the value of the prop- 
erty, and thus would have to begin with the work of assess- 
ment, a work which, in taxation, it would not do if it could 
and could not if it would. Another step in such undertak- 
ing would be the classification of the articles to be trans- 
ported; and the number of classes having been ascertained 
it would be necessary to determine what proportion of the 
whole tariff would be allotted to each class. It would also 
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be necessary to fix the charges between the different stations 
or depots. How vast the complexities ! How infinite the 
details of such a work! How much of the burden shall be 
placed upon the through business and how much upon the 
way business? What will the traffic bear? What will be 
the effect of any given rate upon the future business of the 
road ? What regard must be had to the forces of river and 
railroad competition ? What force must be given to the 
cost of service, to the risk taken, to the value of the article 
transported, to its bulk, to its weight, to the necessities of 
the shipper and producer, to the laws of trade, and to the in- 
terests of the public? How is it possible for any jury or 
judge to determine these questions? Manifestly they ad- 
dress themselves to the sound business rather than a legal 
discretion. The question is one of fact rather than of law. 
Moreover, the facts of to-day may not be the facts of to- 
morrow with reference to any road. The conditions and 
circumstances aSecting each and every railroad are con- 
stantly varying. Clearly this work is administrative and 
not judicial in its nature. 

Law is a rule of action. By what rule can the problem 
of rates be solved? As each case would be decided under a 
different state of fact, how could the judgment in any case 
control or settle a principle or be made authority in any 
other? 

The Interstate Commerce Commission, in its Fourth 
Annual Report, of December 1, 1890, shows so clearly that 
the matter of rate-making, ex necessitate rei, is administra- 
tive in character that we are only prevented from inserting 
the article by reason of the length which this report has al- 
ready attained. (See pages 13 and 14 of said report.) 

Among other things it says : " In order that the ques- 
tion of rates should be one of law it must be essential that 
there be some clear and definite rules whereby rates can be 
made; rules obligatory upon the carriers as well as upon 
the tribunals that regulate them, and which may be enforced 
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against the carriers as well as in their favor. If such rules 
existed stockholders might have them enforced as against 
the action of the directors, or other officers, in fixing the rates, 
and the courts in the light of reason and authority, could deal 
with and apply them without at all entering upon the field 
of discretion and business policy. But every person famil- 
iar with the subject of transportation by rail is perfectly 
aware that there are no such rules. No managing officer 
claims that they exist, and not one undertakes to regulate his 
action in the determination of rates by fixed, definite, un- 
changeable principles such as constitute rules of law. On 
the contrary, any step leading to the establishment of the 
rates that shall be charged for transportation begins and 
ends in the exercise of discretionary authority. Rates are 
never measured exclusively by the weight of the articles 
carried, or by bulk, or by the cost to the carrier transporting 
them, or by the value to the owner in having them trans- 
ported ; and if all of these and other considerations bearing 
upon the subject are taken into account in the determina- 
tion of rates, as they habitually are, there is no rule by 
which it can be determined how much importance should be 
attached. to any one, or any combination of them."* 

There is no constitutional difficulty in the way of boards 
of commissioners dealing with this subject. The general 
doctrine is " that when the law has confided to a special 
tribunal the authority to hear and determine certain mat- 
ters arising in the course of its duties, the decision of that 
tribunal, within the scope of its authority, is conclusive upon 

*In view of the fact that the language of the interstate commerce act is 
substantially the same as that of the English railway act and the rule of 
construction of such language by the English courts is regarded in such 
cases as authority (see 110 U. S., 619; 6 Pet., 264; 2 Pet., 1 ; 98 U. S., 
440), we cite the following authorities to show that the question of the 
reasonableness of a rate is a question of fact and not of law : 3 Nev. & M. 
441 ; i6., 6; 2 Nev. & M., 73. In Johnson vs. Towsley (13 Wall., 72) it 
was held that decisions of fact unaffected by fraud or mistake are conclusive 
on the courts. 
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» 

all others." (Johnson vs. Towsley, 13 Wall., 83.) Under this 
principle, railroads can be compelled to abide by the decis- 
ions of commissioners upon questions of fact. The adop- 
tion of this policy of regulation would doubtless secure 
prompt obedience to the reasonable demands of such public 
officers. 

From what has already been said, it is evident that no 
satisfactory definition of what constitutes a reasonable rate 
can be given in abstract form. It has been well said that it 
is easier to determine whether a particular rate is unreason- 
able than to give an actual definition of the term itself. The 
important underlying principle which has been styled the 
" golden rule of rates " is that the rate must be reasonable, 
as far as may be, to all parties concerned — that is, to the 
shipper and producer, to the railways and to the public. The 
rule formulated by the Prussian authorities is that — 

1st. The tariff should be clear. 
2d. It should be equitable. 
. 3d. It should not produce bad indirect effects. 

4th. It should not give opportunity for corruption. 

« * 

The Board of Railway Commissioners of Minnesota states 
its principles' as follows : 

1st. Transportation of persons and property without dis- 
crimination as to persons or places. 

2d. Safe conveyance of the same. 

3d. The best service the system is capable of. 

4th. The cheapest transportation that is compatible with 
these things and is just to the companies doing the service. 
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The3e propositions are to be commended. They are put 
in their true relations. To meet the sense of justice of the 
American people rates must conform to them. Efficiency 
first, necessary earnings consistent with the rights of others 
afterwards, is the proper basis. 

The views of the Iowa Railway Commission are thus ex- 
pressed : " From the standpoint of the carrier it is needless 
to make a rate less than fair and reasonable. The commis- 
sioners will labor for reasonable rates, insisting, as against 
the carrier, that they shall not be more than fair and reason- 
able, and, as against the shipper, that they shall not be less 
thau reasonable." The trouble with this rule is that it does 
not go far enough. In its application it seems to fail where it 
is most needed. A railroad should not be made to bear or as- 
sume losses resulting |from the improvidence, mismanage- 
ment, or unprofitable employment of others ; nor should the 
shipper be required to pay for ill-advised investments or gross 
mismanagements of railroads, nor to make profitable at once 
investments that were intended or that should have been 
intended to wait upon the future. Between the opposing 
interests of railways and shippers there ofttimes arises an 
irrepressible conflict. In such cases what, under the Iowa 
rute, is to be done? Evidently some other chart must be 
looked to in this sea of troubles. The interests of the producer 
are entitled to some consideration. The public interests also 
are to be consulted. If may generally be assumed that 
where the rate can be made satisfactory to both shipper 
and railway it will be fair to the public; but where this 
cannot be done, whether the solution lies in the wav of com- 
promise between the demands of the two parties directly in- 
terested or in adopting the views of one or the other, may 
best be determined by regard to the interests of the public 
at large; for underneath, around, and over all is the pub- 
lic weal, by which all other interests must be controlled. It 
is to be kept in mind that railways are the agencies of the 
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state, and the state is the guardian of no particular interests, 
but the interests of all. To this the axiom " extremes meet " 
is applicable. In the long run, what is best for the public 
is best also for the railroads and the shipper. So it has 
transpired that when thestatehas prescribed rates which were 
regarded at the time as ruinous by the railroads, experience 
has proved them the most remunerative in the end. Gen- 
erally, under similar conditions and circumstances, it is un- 
reasonable to make a greater or even the same charge for a 
less service than a greater. So it was held by an English 
court (10 Meeson & Wei., 420). that it was unreasonable to 
charge the same for a large parcel containing separate 
bundles as for the same articles separately, and to charge the 
same prices for delivery at the depot as at the houses of the 
consignees ; also that the difference in rates must bear some 
proportion to the difference in cost of carriage. (Harris vs. 
Cockermouth, etc., 1 Nev. <& Mac, 97, 102, 227 ; see also 3 C. 
B. (N. S.), 693; 6 C. B. (N. S.), 63'J, 655 ; 1 Nev. & Mac, 12, 
143; 2 Nev. & Mac, 185.) 

Into the "final determination of the reasonableness of rates 
manifold considerations must enter — cost of service, mileage, 
nature and number of gradients and curves, cost of construc- 
tion, operating expenses, amount and regularity of traffic to 
and fro, gross and net receipts, value of railroad property 
and of freight hauled, management, whether economical or 
expensive, competition, future as well as present prospects, 
trouble, expense, and risk. These are some of the ele- 
ments which enter into the consideration. The laws of 
trade, the necessities of business, the lessons of experience* 
the interest of the producer, the shipper, the railway, and 
the public have all to be consulted, and at last the conclu- 
sions reached may be at fault. They may not be entirely 
satisfactory to the tribunal forming them, for in the nature 
of things there can be no mathematical certainty here. The 
best that can be hoped for is the exercise of a wise discre- 
tion based on the application of a sound principle to an 
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almost infinite variety of facts and conditions leading to the 
best practical results possible under all the circumstances. 

The rule supposed to be applied by railways is to make the 
rate all that the traffic will bear. Under the operations of 
such a rule undue burdens may be imposed upon some 
traffic, while other traffic may be carried too cheaply. In- 
deed, the greatest evil of rates fixed by railway officials, when 
unrestrained by law, arises from the fact that, to meet com-* 
petition, rates upon through traffic are made so low as to 
create an apparent necessity for onerous charges at non- 
competing points. The fact that such charges prevent pro- 
ducers from making fair profits, diminish and even destroy 
the traffic, does not always suffice to remove the temptation 
to reach after immediate results. 

To avert this evil Germany and Holland have adopted 
the mileage rule, while in other countries the long 
and short haul rule ia relied upon. Whatever may be 
thought of this, it is certain that rates should not be too 
much out of proportion to distance, and that in the future 
there must be a scaling dowu of rates at non-competitive 
points, even though at the points of competition rates have 
to be advanced. It is believed that this could be done in 
many cases without violation of the salutary law which re- 
quires that rates should be accommodated to the circum- 
stances of the traffic. 

While rates must be elastic and accommodate themselves 
to the traffic rather than force traffic to adapt itself to them, 
this must be done with reasonable regard and relation to 
cost of production and the value of transportation service to 
producer and shipper. Some degree of favoritism may be 
necessary, but the extent to which it may be lawfully carried 
has its bounds to be determined by the principle referred to 
and by the special circumstances of the particular case. 

Railroads are entitled to fair consideration. They have 
rights that must and will be respected. They have helped 
enrich and make prosperous our country. They are pro- 
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tooters of civilization. Among their managers are some of 
tbe ablest and best of our citizens, who have built in the 
United States 44 per cent, of the railroad mileage of the 
world, and furnished the best models of railroad enterprise 
and management. 

Whoever is entrusted with their control will accord to the 
private capital involved opportunity for generous return 9 
and if such an one should so far forget his duty as inten- 
tionally to deal unjustly he would forfeit the esteem of all 
just men. 

The fact that the courts and the people insist that the 
matter of rates is of legislative and administrative rather 
than a judicial nature is not to be regarded as a mark of 
hostility to railroad corporations. The question is simply 
one of public policy ; the purpose, effectual means of control ; 
the object, to shift to apt tribunals the responsibility of 
securing justice to all the interests involved, and not the de- 
privation of reasonable allowance by arbitrary enactment or 
official act. By remanding the question to the legislative or 
administrative department of government no one pretends 
that the problem of what is reasonable is solved or shunned . 

The responsibility is shifted, not avoided. That problem 
remains still to be worked out on lines fair alike to private 
capital and the public welfare. 

The answer to the question — 

III. 

What Legislation is Needed f 

Must depend upon the standpoint from which the subject 
is viewed. On the part of the railways it is urged that returns 
on railroad investmentsarelowenough; that competition may 
be relied upon to keep rates reasonable, and that no legisla- 
tion on this score is necessary. It is evident that such plea 
is not well taken as to local rates, and the constant tendency 
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to consolidation and combination between railways is suffi- 
cient to show that the laws of competition will not always 
obtain even at the centers of trade. Sixty-four of six hun- 
dred and one companies reporting to the Interstate Commerce 
Commission control aud operate 64.32 per cent, of the entire 
railroad mileage of the country. If it be true that present 
rates, taken as a whole, may be said to be reasonable, the 
necessity of public control remains to protect the people 
against arbitrary and excessive rates where competition fails 
by reason of combination, and to protect the local shipper 
where the roads have the monopoly. But the statement that 
present rates are unremunerative cannot be allowed to go 
wholly unchallenged. Thelnterstate Commerce Commission 
makes the total mileage in operation in the United States on 
June 30, 1889, at 153,835, and the total earnings and income 
for the previous year at $1,089,985,831. Deducting for taxes 
$27,590,394; for rentals, etc., $96,330,391, and for operat- 
ing expenses, $644,706,701, we have left as a net income 
$321,358,345, or, say, 3£ per cent, on the present capitaliza- 
tion. This, it is claimed, shows that the tolls, considered as a 
unit, are exceedingly moderate. The current rate of interest 
paid by the Government is 3 per cent., and a return of 3 J 
per cent, on the private capital employed in railways cer- 
tainly cannot be considered unreasonable to the public; but 
this estimate is based not upon the actual cost of the roads, 
but upon their capitalization, which is quite a different 
thing. It is conceded that the prime factor in the prob- 
lem of rates is the value of the property, and that one of the 
best guides to the ascertainment of this is the amount of 
capital really expended. The difficulty is to discover the 
amount of this capital. The data which would show it are 
generally kept secret, and present owners are sometimes with- 
out the means of furnishing it. Information relating to 
this subject prior to 1874 is too meager and unreliable for 
use, but estimates may be formed from that date. 

Poor's Manual shows that the capitalization of the rail- 
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ways of the United States built from 1880 to 1883 is double 
their actual cost, and confirms similar estimates elsewhere 
made, showing that this proportion between cost and cap- 
italization holds good for the past fifteen years. It is believed 
that $30,000 per mile, honestly and judiciously expended, 
would duplicate the entire mileage of the country, includ- 
ing terminals; and there is good authority for the statement 
that for every mile of railway costing more than $30,000 
ten can be found that have cost from eight to twenty 
thousand. The eastern two hundred miles of the Kan- 
sas Division of the Union Pacific, capitalized at $105,000 
per mile, though built in the era of high prices, is 
said to have cost less than $20,000 per mile. Mr. C 
Wood Davis, in his contribution to the Arena Magazine, 
February number, 1891, says that the 411 miles of 
the Missouri, Denver, Memphis and Atlantic line cost 
$4,920,000, while its bonded debt exceeded this sum by 
$1,641,000, and the total capitalization was $8,202,000 in such 
excess. He also states that the 107 miles of the Kansas 
Midland, which cost but $10,200 per mile, was capitalized 
at $53,000; that the Columbus and Cincinnati Midland, 
built at a cost of $17,000 per mile, is capitalized at $57,000 
per mile, and that without any addition to the property of 
the corporation, by a mere fiat, the liability of the Santa Fe 
road was increased more than $100,000,000 ; thus by Credit 
Mobil ier and fiat devices the watering process has been car- 
ried to enormous proportions. Mr. Poor figures the total 
average capitalization at the close of the fiscal year 1889 at 
$60,309 per mile, and the total mileage operated at 160,544. 
Estimating the real capital expended at $30,000 per mile, it 
appears that the tollage of the United States should be based 
on a valuation of $4,816,320,000 instead of $9,682,248,096, 
as it is. In an appendix to this report we give two tables, 
prepared by Mr. Davis, furnishing the details of calculations 
based upon such eliminations carried back to 1874. Be- 
ginning with 1874, when 69,273 miles of road were in opera- 
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tion, and assuming that the capitalization then existing was 
based on money actually expended by the owners, and 
separating the watered capitalization on subsequent con- 
struction, he shows by the first table that the earnings 
credited to the watered capital in the subsequent fourteen 
years amount to $2,422,503,455— sufficient to construct 
80,752 miles of the 145,387 operated in 1888. From the 
second table it appears that, after giving compensation at the 
rate of 6 per cent, per annum for all the capital actually 
employed except that furnished by the users in the form of 
tolls in excess of such 6 per cent., in fourteen years there 
has been taken from the railway users in excess of such 6 
per cent, the sum of $1,592,280,271 from traffic earnings 
alone — sufficient to build 53,076 miles of railway — while, in 
addition, from miscellaneous earnings, such as rents of 
lands, tracks, buildings, terminals, sales of stocks, bonds, 
etc., he claims the roads have received as much more. 
Taking another view of it, Mr. Davis says that railways 
well located and mortgaged for 80 per cent, or less of actual 
cost can dispose of from 3| per cent, to 4J per cent, bonds at 
par ; but for badly located or poorly managed roads, often 
failing to pay interest, we may call 5 per cent, a fair rate ; 
and on this basis the annual net revenue of roads exist- 
ing at the close of 1888 from traffic, rents, interest, divi- 
dends, and all other sources should not exceed $234,123,000, 
whereas the net traffic and other earnings for that year 
were $405,220,000, an excess of $171,097,000. This writer 
also claims that, while in the eleven central farming 
states railway earnings have in eighteeu years increased 
175 per cent., the increase of value in the wheat and 
corn crops in those states only increased 57 per cent., indi- 
cating that the railways are taking a constantly increasing 
proportion of the proceeds arising from the sale of farm 
products. He also calls attention to the fact that in these 
states railway revenue in 1870, when times were prosperous 
with the farmers, was $12 for each unit of the population 
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as against $18 in 1888, an increase of 50 per cent, in the 
per capita tax. 

The corrective power of legislation has proved its effi- 
ciency and must be constantly resorted to. The inter- 
state commerce act is not sufficient, as it now stands, to 
provide suitable remedies. The findings of the Com- 
mission, while intended so to be, are not in fact even 
prima facie proof in the courts. It may not be neces- 
sarv to authorize the Commission to fix rates, but the law 
should at least be amended so as to make its findings on 
questions of fact as final and conclusive as the acts of other 
administrative officers. We are also of the opinion that, to 
deal properly with this subject, the labor to be performed in 
interstate matters is too much for five men, and authoritv 
should be given for the appointment of assistant or sub-com- 
missions when required. We further recommend that state 
legislation be brought as soon and as far as possible in unison 
with interstate control. When state and interstate commis- 
sions are put in accord with each other, so that one shall act as 
supplementary to the other, each moving in its own orbit, 
as part of the great whole, out of the harmony of such a 
system the best results are to be attained. 

In order to put the substance of these views into conven- 
ient form for intelligent action on the part of the Convention, 
your committee submits the following resolution : 

Resolved as the sense of this Convention : 

1. That it is competent for the Congress of the United 
States and for the legislatures of the various states to regu- 
late, within their respective spheres, the rates of freight and 
passenger traffic and travel, subject only to those legal and 
constitutional limitations which, under our system of gov- 
ernment, circumscribe the exercise of all legislative and ad- 
ministrative acts. 
6 
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2. That it is within the power of Congress and the state 
legislatures to delegate the power of reasonable regulation 
of rates to boards of commissioners, and to make their find- 
ings upon questions of fact and schedules of rates fixed by 
them, after fair legal opportunity to be heard, as conclusive 
and binding upon the courts as the findings of a master 
commissioner in chancerv in United States courts, as the 
verdict of a jury, or as the valuations of a tax assessor in 
matters of ad valorem assessments of property. 

3. That uniformity is desirable in Congressional and state 
legislation on the subject of rates, to the end that public 
regulation of rates may be practically reached by the active 
co-operation between state and Interstate Commissions. 

Respectfully submitted. 



For the Committee : 



W. B. Fleming, Chairman. 



Approved : 

Walker McLaurin, 
John B. Breathitt, 
John H. King, 

Members of the Committee. 
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The Chairman : You have heard the report of the com- 
mittee; what action will you take in respect to it? 

Mr. Mortland : Perhaps it is proper for me to state that 
I was named as one of the committee to take action in 
considering the subject which has just been treated in 
the report, but I did not sit as a member of that committee, 
though notified ; and while I may say that I am prepared 
to endorse the reasonings and perhaps the principles of 
law that have been cited as applicable, and am willing to 
commend the report as being able and sound, I am left very 
much in the position — if I may be allowed to relate a story — 
of one of the chief justices in the State of Maine, who once 
heard an opinion read by one of his associate justices on a 
matter that was brought before the court. He listened to 
it very carefully, and when the judge got through he said 
he endorsed the principle, that it was sound argument, but 
he said, " You have come to the wrong conclusion." While 
I fully endorse the report upon the questions that have been 
raised by our chairman, I am not prepared to endorse the 
conclusions as to necessary legislation. I am not yet pre- 
pared to favor it. I have never believed that, through any 
process, we are capable as a nation or states to regulate traf- 
fic by any rule of law ; neither do I believe that the framers 
of the law intended it. 

Mr. Williams: I wish to say this : It seems to me that, 
while the article written by Judge Fleming is exhaustive 
and well prepared, yet I must take issue with him in some 
particulars. He does not fairly construe the decision of the 
United States Supreme Court in the Minnesota case. 

Now, it seems to me the court in that case held distinctly 
that the question of the reasonableness of rates is a matter 
for judicial investigation. 

The court says : 

By the second section of the statute in question it is 
provided that all charges made by the common carrier for 



86 CONVENTION OF RAILROAD COMMISSIONERS. 

the transportation of passengers or property shall be equal 
and reasonable. Under this provision the carrier has a 
right to make equal and reasonable charges for such trans- 
portation. In the present case the return alleged that the 
rate of charge fixed by the commission was not equal or 
reasonable, and the Supreme Court held that the statute de- 
prived the company of the right to show that judicially. 
The question of the reasonableness of a rate of charge for 
transportation by a railroad company, involving as it does 
the elements of reasonableness both as regards the company 
and as regards the public, is eminently a question for judi- 
cial investigation, requiring due process of law for its deter- 
mination. If the company is deprived of the power of 
charging reasonable rates for the use of its property, and 
such deprivation takes place in the absence of an. investiga- 
tion by judicial machinery, it is deprived of the lawful use 
of its property, and thus, in substance and effect, of the 
property itself, without due process of law and in violation 
of the Constitution of the United States; and in so far as it 
is thus deprived, while other persons are permitted to re- 
ceive reasonable profits upon their invested capital, the com- 
pany is deprived of the equal protection of the laws. 

Now, the law of Minnesota is framed so that the rate 
shall be fixed, and is to be conclusive. 

Mr. Fleming: They also state in another section that 
they are to be reasonable. 

Mr. Williams : Yes, sir. 

Mr. King: Does anything in that law intimate that the 
legislature has not the power to delegate its authority in 
that particular? 

Mr. Williams : They can delegate the power of fixing these 
rates, but the rates are presumably to be reasonable. After 
that the power must be given to the court; then it is a ju- 
dicial question. Now, the Supreme Court held this: 

This being the construction of the statute by which we are 
bound in considering the present case, we are of the opinion 
that, so construed, it conflicts with the Constitution of the 
United States in the particulars complained of by the rail- 
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road company. It deprives the company of its right to a 
judicial investigation, by due process of law, under the forms 
and with the machinery provided by the wisdom of succes- 
sive ages for the investigation judicially of the truth of a 
matter in controversy, and substitutes therefor, as an abso- 
lute finality, the action of a railroad commission which, in 
view of the powers conceded to it by the state court, cannot 
be regarded as clothed with judicial functions or possessing 
the machinery of a court of justice. 

It seems to me the court still clearly held in this case 
that reasonableness of the rate is a judicial question : 

This is just where I differ from the majority of the court. 
They say in effect, if not in terms, that the final tribunal of 
arbitrament is the judiciary; I say it is the legislature. I 
hold that it is a legislative question, not a judicial one, 
unless the legislature or the law (which is the same thing) 
has made it judicial by prescribing the rule that the charges 
shall be reasonable and leaving it there. 

This is not the question that I proposed to discuss. I 
make these remarks in view of the fact of the two resolutions 
laid before the Convention. 

I believe they should make their finding on the reason- 
ableness of the rates. 

Now, if the question of fixing the rates is more than a 
question of fact, then it is a question of law. I claim that 
the Supreme Court of the United States has expressly said 
that no commission can fix the rates. 

The Chairman: Are there anv other further remarks to 
be made ? 

Mr. Campbell : It is evident there is no disagreement as 
to the report of the committee that precedes the resolutions. 
I therefore move that the entire report be accepted, and that 
all of it except the resolutions be adopted. 

Mr. Freeman : Are these resolutions at the end anything 
more than a summary of the report, and if you adopt the 
report do you not adopt practically these resolutions? 
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Mr. Woodruff : There is no question about going into 
that. 

Mr. Rogers: Let us take up the report and then see about 
the resolutions. I rise to a point of order as to whether or 
not the Convention can accept the report with the resolu- 
tions left out. 

The Chairman: The motion was to accept and adopt. 

Mr. Woodruff : The objection raised by the gentleman 
from Rhode Island was that it is equivalent to adopting 
the resolutions if we adopt the report. . 

Mr. Rogers : Your motion, it seems to me, would get us 1 
in a trap. 

Mr. Woodruff : It seems to me so. 

Mr. Campbell: I made the motion that I did, judging 
from the remarks of the gentleman from Maine that there 
would be no difference of opinion in regard to it, but I am 
perfectly willing to adopt that part of the report preceding 
the resolutions and act on the latter separately. 

Mr. Wheeler: It seems to me the question is not on the 
acceptance of this report. We have already accepted the 
report ; it is before the Convention ; it has been read, and 
it seems to me that any resolution accepting the report at 
this time is entirely out of order, because it is unnecessary. 

Mr. Freeman : I beg to say to the gentleman last on the 

floor that we have simply received the report as presented; 
we have not accepted it, and it is not properly open for dis- 
cussion until that motion is put. 

Mr. Wheeler: I would like to ask the gentleman, if he 
receives a thing whether he does not accept it ? 

Mr. Freeman: Not exactly. This .Convention does not 
accept it; it does not endorse it; it has not received the en- 
dorsement of a single member. 
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The Chairman : Not at all. The question is on the ac- 
ceptance of the report. 

The report was accepted. 

The Chairman : Now, gentlemen, the report is before you 
for such action as you see fit to take. 

Mr. Woodruff: Now, Mr. Chairman, I move the adop- 
tion of the resolutions recommended by the committee. 
That, I suppose, brings up the discussion of these resolu- 
tions. 

The Chairman : The report, with the resolutions ? 

Mr. Woodruff : Yes, sir. 

The Chairman : The motion, then, before the Convention 
is upon the adoption of this report, including the three reso- 
lutions reported. Does any one desire to be heard on that 
motion ? 

Mr. Rogers: I desire only to say a very few words in re- 
gard to the second paragraph of these resolutions, and in the 
same line as the gentleman from Maine, without going into 
the question as to whether the Supreme Court, in the decision 
elaborately quoted in this report, has declared the question 
of fixing rates a judicial or administrative question ; with- 
out determining or raising the question as to whether the 
court has declared that the legislature has the right to fix 
such rates without regard to any promises or covenants that 
the railroads may have made previous to their construction, 
or any invitation to put in their capital upon the ground 
that they would receive a certain income therefrom. It 
seems to me that inasmuch as there is doubt upon the inter- 
pretation of the true meaning of those expressions of the 
Supreme Court, it is hardly expedient for this Convention 
to give expression to its sense of the meaning of those 
decisions. I do not think it is necessary to go into an 
argument as to the advisability of a legislature having the 
right to fix rates of freight further than to say that it is the 
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opinion of a large number of people interested in railroad 
matters as to their regulation, and also interested in the 
securities of railroads, that it is a very dangerous thing 
for a railroad commission or even a legislature to have the 
absolute power — the conclusive power — of fixing rates with- 
out any appeal to a court. I think, therefore, that if any 
part of these resolutions are adopted it would be better 
to adopt the first paragraph and the third paragraph and 
omit the second. 

The Chairman: Do vou desire to make a motion to that 
effect, that the second of these resolutions be omitted? 

Mr. Rogers: The motion now, as I understand it, before 
the Convention is the adoption of the report and the reso- 
lutions. I will put mine in the form of an amendment by 
moving to adopt the report and the first and third resolu- 
tions, striking out the second. 

Mr. Mortland : I wish to say one word further in ex- 
planation of my position. I see it is being somewhat em- 
barrassed by m} r being on the committee. There are certain 
arguments running through the report that tend to a cer- 
tain conclusion which I do not concur in. I do not agree with 
my learned friend as to the construction of the decision, 
so that I cannot vote for the resolution conscientiously nor 
for the reasoning that brings it to the surface. Therefore, 
when the question is put I wish the privilege of opposing 
it. While I concede that the government has the power, 
I have never been willing to concede that it is good policy 
to exercise that power in the fixing of rates by law, either 
national or state. I do not think it can be done, as I 
said before, so that it will be administered equitably aud 
fairly. It is a great question, as we have been told by the 
Chairman this morning. It needs careful consideration. 
We do not care to come here and put ourselves on record 
and then be ashamed of it hereafter. Let us be careful in 
what we do. We come here to do something practical ; not 
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to settle questions of law — the courts will take care of 
that — but to do something for the public benefit by some 
practical action that we may take in conference. That 
is, as I understand it, the main object of this Convention. 
So I merely wish to say that this might all be well enough, 
the reasoning might be good, the resolutions good, if all 
the railroads of the country were owned by one corpora- 
tion or if the Government were to take charge of them, but 
with these diversified interests all over the country — diver- 
sified railroad interests — it is utterly impossible, I say, to fix 
any arbitrary rule that may be worked down from the great 
to the small. I wish, therefore, when this question is taken, 
to have the privilege of voting upon it, and I say I shall 
vote against the acceptance of the report and resolutions. 

Mr. Crocker: Mr. Chairman, I hope the Convention will 
not get snarled up on the question of the adoption of this 
report. It seems to me perfectly clear with reference to this 
matter that the only question is on the resolutions with which 
it closes. They are the motions of the committee, just the 
same as any individual makes a motion. The committee 
puts those motions before us for our consideration. They 
are backed up with arguments in writing which take just 
the same position before us as any argument any member 
might make in support of any motion he may have brought 
before the Convention. I trust, therefore, we shall not in- 
volve ourselves in difficulties by raising the question as to 
whether we are going to adopt the reasoning of the commit- 
tee as set forth in this report. It makes no difference whether 
we arrive at conclusions bv one set of reasons or another. 
We might not be able to support all the methods of reason- 
ing which the members of committee have adopted, and yet 
we might agree with them in the conclusions at which they 
have arrived ; aud it seems to me, therefore, we shall very 
much simplify the proceedings in that respect, we shall 
understand what we are voting, upon aud we shall get ahead 
very much faster, if we consider the three propositions which 
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the committee has submitted to us in the order in which 
they are given, acting upon each separately and beginning 
with the first. 

Mr. King: As a member of the committee I had the 
pleasure of sitting with Judge Fleming and talking in a 
general way, though rendering very little assistance in 
the preparation of this valuable report, and possibly I 
reflect the feelings of that committee — my own at least — 
when I say that I would not urge this matter upon the 
Convention at this time. We will not insist that the Con- 
vention vote at once upon the adoption of this report. 
As gentlemen have suggested, it is a very serious ques- 
tion; one that involves matters that are prodigious, and 
of such great importance that we do not expect them to be 
disposed of upou the spur of the moment; but in canvass- 
ing the question of what we want to do it seems to me that 
if we do anything at all, and if we feel that the time has 
come to act, we cannot afford to eliminate from these resolu- 
tions the second, because that is the verv one that affects the 
authority, that affects the power, that affects the jurisdiction 
and the ability to act of the railroad commissioners of the 
country and of the Interstate Commerce Commission. I be- 
lieve if there is one thing subject to criticism, if there is one 
thing subject to comment, if there is one thing that weakens 
and nullifies the action of the railroad commissioners of this 
country, it is the fact that when they undertake to act 
they find they have no power to act, as a rule ; and if we 
are going to grapple with this question and deal with it at 
all there is no body of men so competent to act upon it a3 
those who make it a study ; no court is as competent to act 
upon the questions involved in the regulation of the rail- 
roads of this country as those who make it a special study ; 
and if there is any fault to be found with the organization 
of these commissions it is that they are more or less political 
bodies and are not selected for their ability to deal with and 
manage these questions, the same as courts are organized 
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with men who are learned in the law ; and if we are to 
make this action of any value to the country, that resolu- 
tion should be adopted and let the responsibility rest some- 
where. The railroads then will not say, as they say to the 
Interstate Commerce Commission, and as they say to all 
the commissions in the country, "Well, we do not have to 
obey you ; we may fix up something, but we do not have to 
do it." Now, this is the real question, and I say, therefore, 
that we ought not to be in haste. I would not ask that these 
resolutions be voted on to-day ; let them go over until to- 
morrow and give the gentlemen time to read them. We 
may haVe been mistaken. I think the conclusions arrived 
at by the chairman of this committee are entitled to a great 
deal of respect. They are the fruit of research. They are 
the fruit of study. They are the fruit not only of his brain, 
but of the accumulated information of the best men of this 
country, and I believe that the time has come when ques- 
tions of this character must be met with a strong and steady 
hand. 

Mr. Hager : Do you make the motion that the report be 
made a special order for to-morrow ? 

Mr. King: Yes; I move that it be made a special order 
for to-morrow at eleven o'clock. 

The Chairman : If I may be allowed to rpake a sugges- 
tion in the same connection, would it not be well to put the 
matter in such a shape that we may know precisely to what 
we are to address our attention to-morrow? Now, the sug- 
gestion is made that the adoption of the report itself inde- 
pendent of these resolutions is unimportant, and that un- 
doubtedly is true. Perhaps the gentleman who moved 

Mr. Fleming: I hope the suggestion made by the gentle- 
man from Massachusetts will be accepted without objection. 

The Chairman : I was going to ask whether the mover 
would not accept that suggestion. 
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Mr. King : I move that the report be made a special 
order for 11 o'clock to-morrow and that these resolutions 
be taken up one at a time. 

The Chairman : If that meets with approval I will put it 
in that form ; that this matter be made a special order of 
business at 11 o'clock to-morrow morning, and that at that 
time the resolutions be taken up in their order as reported 
by the committee and acted upon. 

The motion was agreed to. 

The Chairman : The next order of business is the report 
of the Committee on Uniformity of Railway Accounts. 

REPORT OP COMMITTEE ON UNIPORMITY OP RAILWAY 

ACCOUNTS. 

Mr. Seymour: The committee appointed at the Conven- 
tion of Railroad Commissioners held, in Washington, D. C, 
in May, 1890, to prepare and preseut a report upon " The 
question of perfecting the classification of operating ex- 
penses now used by the commissions," respectfully submits 
the following report: 

A meeting attended by all the members of the committee 
was held at the office of the statistician of the Interstate 
Commission, in Washington, January 27, 1891, at which the 
executive committee of the Railway Accounting Associa- 
tion were present by invitation, and, at our request, suggested 
what changes should, in their judgment, be made in the 
present method of classifying operating expenses. The 
changes suggested by them were so much more radical than 
anything which we had contemplated that it was thought 
wise to submit them to the railroad commissioners of the 
several states and to the accounting departments of the 
various railroads, soliciting from them an expression of opin- 
ion as to the propriety of such changes, and thus ascertain 
whether any general dissatisfaction with the present form 
existed, from what quarter it proceeded, apd what the rea- 
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sons for such dissatisfaction were. The suggested changes, 
with an explanatory circular, were sent out early in 
February, but replies have been received from less 
than one-tenth of the railroad companies and from only 
two state commissions, and those which have been received 
indicate a great variety of opinion as to the wisdom of the 
changes proposed. Some of the changes are approved by 
some of the companies and opposed by others, and some 
companies, representing a large mileage, are strongly op- 
posed to any change whatever in the present method of 
classification, which they have so recently adopted at the 
request of the Interstate Commission. Some of the reports 
are accompanied with able and interesting arguments advo- 
cating and opposing the changes proposed, which we would 
be glad to submit to the Convention if the limits of this 
report permitted. Sufficient evidence, however, has not yet 
been received to enable us to make a final decision of this 
question, but the following expresses our views with the 
light we now have before us : 

We must confess that we were, and still are, disinclined 
to make any material changes in the present method of 
classification — first, because, in our opinion, it is the 
best that has yet been devised or proposed, and, second, 
because frequent changes are to be deprecated as not 
conducive to uniformity in railway accounting and as 
impairing the usefulness of railway returns for compara- 
tive purposes. Many of the railroads have already so ad- 
justed their system of accounting as to give the precise in- 
formation required by the present form, and others will do 
so if any assurapce can be given of its permanency, even 
though it may not in all respects meet their wishes. No 
form can be adopted that will be universally satisfactory. 
In our opinion it is unwise and inexpedient to require the 
railways of the country to incur the expense of frequently 
changing their classifications to conform to the requirements 
of the states and the General Government, unless it is for 
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the purpose of remedying some radical defects in the form 
which has been in use for the past three years. It is, how- 
ever, claimed by the executive committee of the Railway 
Accounting Association that such radical defects do exist in 
the form now in use, leading to inaccurate and unreliable 
results, and that therefore a change in the form should now 
be made. The gentlemen composing this committee are 
expert accountants of eminent ability, and their opinion is 
entitled to the most respectful consideration of this Conven- 
tion. The first change proposed by them is that taxes shall 
be included as a separate item in operating expenses. It 
will be observed that in the present form Operating Ex- 
penses are classified under four heads, viz: - 

Maintenance of Way and Structures. 

Maintenance of Equipment. 

Conducting Transportation. 

General Expenses. 

It is now suggested by the executive committee of the 
Accounting Association that Taxes shall constitute a 
fifth heading, and thus be classified as an operating ex- 
pense rather than as a fixed charge to be deducted from 
the results of operation, as now treated. With all due 
deference to the opinion of those who advocate this change 
we are of the opinion that taxes are not legitimately an 
operating expense and should not be so classified, but 
should be treated, as in the present form, as a fixed 
charge, and, with other fixed charges, be deducted from the 
results of operation to produce the net income. This opinion 
of the committee is strengthened by the reports received 
from many of the railroads. 

The second proposition of the executive committee is to 
discontinue the division of expenses between passenger and 
freight traffic and to abandon all efforts to ascertain the 
cost per passenger per mile of the passenger traffic and the 
cost per ton per mile of the freight traffic, because the results 
obtained are only approximate, unreliable, and misleading. 
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It is admitted and distinctly stated in the instructions ac- 
companying the form of returns that the results obtained by 
thepresent method of apportionment are, and in the nature 
of the case must be, only approximate. It is difficult and 
perhaps impossible to determine just what proportion of the" 
cost of maintenance of way and structures, which constitutes 
about twenty per cent, of the total operating expenses, is 
properly chargeable to passenger and freight traffic re- 
spectively, and the same is equally true of many of the 
items under each of the • different heads of operating 
expenses. A very considerable per cent, of the total 
operating expenses can probably be definitely determined 
as properly chargeable either to passsenger or freight 
traffic. We think, however, that the present apportionment, 
on a basis of train mileage, of those expenses which cannot 
be thus definitely determined, generally gives a close ap- 
proximation to the actual cost; and, while we would cheer- 
fully recommend the adoption of any method which would 
give a more accurate result, we are reluctant to advise the 
abandonment of all attempts to obtain the best information 
possible upon the subject. Furthermore, we believe that 
withholding from the public all information upon this sub- 
ject is more likely to result in adverse and unjust legisla- 
tion than to publish the best results obtainable, as is now 
done. In other words, legislation founded upon the best 
approximation to the truth which can be devised is less 
likely to be harmful to the railroads than that which is 
founded upon entire ignorance of the subject. Inasmuch, 
however, as the committee which had In charge the arrange- 
ment of the program for this Convention has assigned as a 
topic for special discussion the "Apportionment of Expenses 
to Freight and Passenger Traffic," your committee does not 
feel like making final recommendation on this subject. This 
question, therefore, may properly be regarded as in the hands 
of the Convention itself. 
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The third proposal of the committee is that in arriving at 
the cost per passenger per mile the expense for moving 
express and mails should be deducted from the expense of 
carrying on passenger traffic. With this recommendation 
your committee is in hearty sympathy, and would suggest 
that for the future, in making use of statistics for the pur- 
pose of arriving at the cost per passenger per mile, the ex- 
pense for moving express and mails should in all cases be 
deducted from the total expense assigned to passenger traffic. 
The rule for making this deduction is a matter for further 
consideration. 

The fourth recommendation of the committee consists in 
the suggestion that a considerable number of items hereto- 
fore classified under General Expenses be transferred to Con- 
ducting Transportation. With the spirit of this recommen- 
dation your committee is in general sympathy, but, as it is 
understood that the recommendations of the committee are, 
in their present shape, not satisfactory to the committee 
itself, it is recommended that this Convention take no final 
action upon the question involved at the present time. 

Your committee, one member of which has served in this 
capacity for three successive years, listening with great in- 
terest and profit to the able discussions of the various feat- 
ures of the present form of returns, has arrived at the con- 
clusion that what is most needed in that form is permanency 
rather than change. 

In closing this report we desire to express our high appre- 
ciation of the valuable assistance rendered us in the dis- 
charge of our duties by the executive committee of the Rail- 
way Accounting Association, for which we are profoundly 

grateful. 

Wm. 0. Seymour. 

Isaac N. Phillips. 

Isaac B. Brown. 
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V 

The Chairman : The report will be considered as accepted, 
if there is no objection. It is now before the Convention. 
I would inquire if representatives of the Americau Asso- 
ciation of Railway Accounting Officers are present, and 
whether thev would like to be heard at this time. 

Mr. Rjebenack: : If it is in order I would like to make a 
few remarks with regard to that feature of the report which 
relates to the attempted division of expenses between freight 
and passenger business of railroads. I have given the sub- 
ject considerable attention, and will only detain you a few 
moments to present what I think is the experience of all ac- 
counting officers. 

I do not believe that anything new can be said in regard 
to the impracticability of arriving at reliable data for de- 
termining accurately the division of expenses between pas- 
senger and freight business in operating a railroad. 

It has been a favorite idea with all the prominent lines in 
existence to arrive at some basis for so dividing their ex- 
penses, and the endeavor to accomplish this result has 
fully taxed the ingenuity and abilities of managers. The 
field has been well plowed and much seed sown, but the 
harvest has been barren, so far as any generally satisfactory 
conclusions are concerned. 

In giving you some reasons for the cause of the failures, 
and in demonstrating the impracticability of attempting it in 
any manner so as to produce a basis universally applicable, I 
do not pretend to give any new thoughts, but merely to bring 
to your attention, in as plain a manner as possible, what has 
been attempted and what is being done, and to prove that 
the results reached are purely of local utility. 

It is a recognized fact that only about 40 per cent, of the 
expenses of a railroad divide themselves naturally as be- 
tween the two great sources of revenue — freight and pas- 
senger — leaving about'60 per cent, to be disposed of arbi- 
trarily. 
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Five methods for accomplishing this have come to my 
knowledge, as follows : 

First. Miles run by freight and passenger locomotives re- 
spectively. 

Second. Miles run by freight and passenger trains respect- 
ively. 

Third. Gross freight and passenger earnings respectively. 

Fourth. Mileage of freight and passenger cars respect- 
ively. 

Fifth. Freight tonnage mileage and passengers moved 
one mile. 

With the first of these I am most familiar, as it has been 
the basis for the past twenty-five years on which the com- 
pany with which I am connected has allotted its expenses 
common to both passenger and freight business and not 
wholly chargeable to either. 

The respective mileage is taken of the freight and passen- 
ger locomotives hauling the trains, regardless of whether the 
cars are few or many, loaded or empty. 

Mileage of locomotives running mixed trains is allotted 
between freight and passenger mileage on the basis of the 
mileage made by exclusively freight and passenger locomo- 
tives. 

The road is divided into three grand divisions, and a sepa- 
rate record of freight aud passenger locomotive mileage is 
kept for each graud division. Separate records are also kept 
for the various subdivisions and branches under each grand 
division. 

The percentages vary each year, and instructions are issued 
annually of the percentages on which the expenses common 
to both freight and passenger traffic are to be divided, based 
upon the previous year's mileage. To show you how they 
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vary on the different divisions, take the line from New York 
to Pittsburgh, which is divided into four divisions, the 
first division from New York to Philadelphia ; such expenses 
in 1890 were divided J and J each ; from Philadelphia to 
Harrisburg, T V freight and ^ passenger; Harrisburg to 
Altoona, -fa freight and -fr passenger; and Altoona to Pitts- 
burgh, T * 7 freight and y 7 passenger. 

On the Philadelphia and Erie railroad the expenses of the 
entire three divisions are divided ^ freight and ^ passen- 
ger, it being principally a freight road. 

On our Philadelphia, Wilmington and Baltimore rail- 
road from Philadelphia to Baltimore the expeuses are 
divided -^ freight and ^ passenger. 

On the Camden and Atlantic railroad the passenger 
traffic largely predominates, the expenses being divided -fa 
freight and ^ passenger. 

On the West Jersey railroad the expenses are divided ^ 
freight and ^ passenger. 

This method is perfectly satisfactory to the officers of my 
company, and having been kept for so long a period it has 
added importance yearly as comparative information, meas- 
uring the efficiency of officers in operating, and producing 
economical administration ; but it is clearly understood that 
it is not available in determining any policy affecting the 
making of rates, for the reason that the basis is arbitrary, 
without solid principles as a foundation, and serves our 
purposes only as a gauge to keep expenditures within estab- 
lished bounds. 

The second basis, miles run by freight and passenger 
trains respectively, is the one laid down by the Interstate 
Commerce Commission, with the proviso that for mixed 
trains the assumed ratio be £ freight and £ passenger. 

This basis is arrived at by the assumption that the heavier 
weight of the freight train is offset by the higher speed of 
the lighter passenger train. While such a rule might apply 
to a few roads it cannot be made applicable to all railroads, 
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as there is a wide difference between the relative weight of 
the freight and passenger trains to each other in different 
parts of the country. 

All attempts made by railroad scientists in endeavoring 
to establish relative wear and tear of track and road-bed, as 
between the speed of fast express trains and the heavy weight 
of freight trains, have been clouded with doubts, and the 
various conditions of grade and location make any conclu- 
sions on one line of no value with another. 

The third plan, dividing expenses in proportion to the 
gross freight and passenger earnings respectively, is no 
guide whatever, for the reason that in the same year either 
one of the classes of traffic may be affected by a reduction 
in rates that would lead to false conclusions, and be no 
guide for other years. 

The fourth plan, division on the basis of mileage of freight 
and passenger cars respectively, has inequalities, as it as- 
sumes that the weight of freight and passenger cars is the 
same, while the fact is a passenger car weighs twice as much 
as a freight car. 

The fifth theory, that carrying a passenger one mile is the 
same as carrying a ton of freight one mile, is merely an as- 
sumption, and is not warranted by anything approaching 
an equitable demonstration. 

The cost per ton per mile as now reported is the general 
average for all classes of freight, obtained by dividing the 
tons one mile into what has been assumed to be the cost for 
its movement, while a moment's reflection will convince 
any one that the expense of handling the various classes 
must differ as widely as the rates charged. For instance, 
shipments from New York to Chicago in the six established 
classes vary from $15.00 per ton to $5.00. One line may 
carry principally high-grade freight, dry goods, boots and 
shoes, &c., and another low-grade freight, like lumber and 
ore. A general average of cost would therefore have no 
significance in deducing any conclusions — in fact, could 
only be misleading in most cases. 
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The cost per passenger per mile is still further from a fair 
basis. The passengers one mile are divided into the as- 
sumed passenger expenses, without any reference to the fact 
that the expenses for moving express, mails, and miscel- 
laneous shipments, such as milk, marketing, &c, by pas- 
senger trains are included therein. 

A low estimate places the cost of movement of mails and 
express business at about 70 per cent, of the receipts, to 
which should be added all incidental expenses connected 
with conducting the business of these two important sources 
of revenue. 

Another disturbing element which would seriously affect 
results of cost of movement is the financial condition of a 
railroad. A prosperous company may decide to charge to 
its operating expenses work done on account of betterments, 
such as substituting stone bridges for iron or wooden ones, 
rebuilding equipment of engines and cars on more costly 
plans, replacing old stations with more expensive structures, 
which would greatly increase the cost of moving a ton of 
freight or a passenger per mile. Another company of equal 
financial strength may not include such items in operating 
expenses, but carry such expenditures direct to " income 
account" as "extraordinary expenses," while a third, whose 
reserve finances are not strong enough, would charge them 
to capital account. 

It will be seen, therefore, that the attempts to show the 
average cost per mile of carrying a ton of freight or a pas- 
senger per mile leads us so deep into the field of conjecture 
as to make the thoughtful pause. When you consider that 
60 per cent, of the expenses of railroads cannot be divided 
at all, as between freight and passenger, the results obtained 
by the following of any arbitrary rule for making such di- 
vision of expenses cannot be sufficiently definite for practi- 
cal purposes, and if used as facts for basing legislative action 
upon them must be unjust and injurious both to the public 
at large and investors in railroad property. The object of 



104 CONVENTION OP RAILROAD COMMISSIONERS. 

all statistics is to obtain useful information as a guide to 
beneficial results, and no plan adopted should have any or- 
ganic faults which may lead to misinformation and errone- 
ous deductions. 

Finally, is it 90 very desirable to have this information 
for arriving at general conclusions on which to base legal 
action ? Is uot the general result of the percentage of oper- 
ating a safer and more reliable standard, for practical pur- 
poses, to judge by? 

The statistics, produced by the Interstate Commerce Com- 
mission from the reports of railroads are in most cases so 
thorough and complete, and their arrangement exhibits such 
great ability and a broad comprehension of what is desirable 
to be arrived at, that they may well serve as a model for the 
states to follow, but it is respectfully and impressively sug- 
gested that its valuable results should not be marred by any 
information that is based on assumption or theory and not 
demonstrable by clear and indisputable facts. 

The Chairman : Shall we hear from anv other member 
of that association ? 

Mr. Waterman : From the beginning of the legal require- 
ment of railroads to report to the several states, and later to 
the General Government, the road with which I am con- 
nected has alwavs with cheerfulness and heartiness under- 
taken to comply with the request. But there have been 
times, a good many of them, when, notwithstanding 
our best efforts and the exercise of a careful integrity, we 
have been absolutely unable to comply with the requests. 
I trust I may be understood when I say, not unwilling, but 
unable to comply. 

For instance, if the company that I represeut should in- 
struct me to adopt a system of accounts which the Inter- 
state Commerce Commission has now defined or now pur- 
poses to define, and our accounts should be opened for that 
purpose, we- would then be unable to answer the questions 
which Commissioner Whitman requires of us for the State 
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of Michigan unless w$ opened also a complete and full set 
of accounts to answer, him. If we opened an account to 
accommodate him we should then have to open a third and a 
fourth for the States of Ohio and Indiana, if we do thoroughly 
and well what is required of us. 

In our suggestions which are filed here — that is, the 
suggestions of the executive committee of the Accounting 
Officers' Association — we were simply looking to an action, 
a united action, on the part of the commissioners, that ulti- 
mately might prove more' practical and more satisfactory. I 
have in mind at this moment one railroad system which 
operates something over 11,000 miles, of whom it was re- 
cently stated by one of its officers that if the Interstate Com- 
merce Commissioners and the state commissioners could 
adopt a form of accounts which wAuld be thoroughly prac- 
tical, that vast corporation would seriously consider the 
proposition of abandoning its present form of accounts and 
adopting instead that of the Government. I have been in 
hopes myself that the company I represent would ultimately 
be able to take similar action > so that I could cast aside our 
present form of accounts and open new ones that would meet 
fully, equitably, and justly all the requirements of the In- 
terstate Commerce Commission and of the state commis- 
sioners of the several states through which our road runs, 
while also serving its own interests even better than at 
present. 

It was therefore, as previously stated, looking to and hoping 
for this result, that the suggestions were offered by the ac- 
counting officers. I think, if you will carefully consider those 
suggestions, you will see that our object is not to induce the 
Interstate Commerce Commission to change its form. I 
think we appreciate fully the suggestion of Mr. Seymour, the 
chairman of the committee, that changes are unadvisable. 
All of us appreciate that as much as any one can, but if one 
change could be made that would come nearer to the present 
requirements and enable each of us to report what we cannot 
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now report, it would be highly desirable. We have given 
to you figures, but we had to work out those figures by spe- 
cial process; and it is true, as was stated by Dr. Adams only 
a few days ago in private conversation, that our accounts are 
not now kept so that they will lead up to the desired results. 
It has been hoped that we might adopt in some fair meas- 
ure, more than at present, a system of accounts that would 
lead up to the information desired. If this can be done, 
and I certainly believe it can — for I am sure there is fair- 
ness, intelligence, justice, energy, perseverance, and purpose 
enough on the part of the Interstate Commerce Commission 
and of the several state commissioners and of the accounting 
officers, to confer together, and by kindly and thoughtful 
study agree upon a form or system of accounts that would 
be quite acceptable to the majority of railroads interested, 
while securing to the several governments the desired re- 
sults—surely it is for the interest of all to do it. 

I speak somewhat personally. I do not know that the 
managers of the company I represent would be willing to 
entertain a proposition to change our accounts, but I am 
sure of this: if a reasonable proposition were made that 
would accord justice to their interests and at the same time 
serve the interests of the several commissions, I think they 
would be much more likely to do so. 

I wish that this report might be held over. If the Con- 
vention thinks well I would like to suggest that a committee 
be appointed to confer with a committee to be appointed by 
the Accounting Officers' Association at our annual meeting 
in May, and which joint committee could, some time between 
the first of June and next March, undertake to prepare a 
completed report of a form of accounts which might be 
adopted by such roads a9 desired to, preserving, in every 
possible manner the present form, and making changes 
only where necessary. 

Permit me a word further to express what I mean aud 
why I make this suggestion. You have four headings: 
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Maintenance of Way and Structures, Maintenance of Equip- 
ment, Conducting Transportation, and General Expenses. 

Now, it is presumable that whatever item does not go into 
any one of these accounts must go into some other one of 
them. It is presumable, also, that when you say Con- 
ducting Transportation you mean every item of expense 
that ought reasonably and rightly to make a part of that 
expense; and when you put into General Expenses an item 
which is not general expenses, but which is purely and wholly 
an expense of conducting transportation, it is manifestly in- 
correct. We offer these suggestions for corrections which do 
not in the main change the report, but only in its minor 
features, and permit the railroad companies to keep their 
accounts accurately, and thus furnish what is desired. 

There are some other features of detail in the present form , 
especially in the classification of items, which, if you will 
observe, are very inaccurate — for instance, the list of items in- 
cluded in Repairs to Buildings and Fixtures. (I think of that 
one just at present.) It is safe to say that more than half of 
the articles named in that list are not chargeable to repairs 
of buildings and fixtures by any consideration whatever, and 
I do not think that there are three gentlemen on this floor 
who will for a moment say they are ; and inasmuch as we 
have an account which is called Station Supplies we think 
that list of articles more properly belongs in that account. 

Hence if you will look at the suggestions you will see that 
they are intended in the line of completeness and accuracy 
rather than that of radical change, except possibly in the 
matter of taxes, and if my friend Mr. Riebenack will per- 
mit me I will state that we suggested in our conference the 
additional item of taxes as a compromise. It was desired 
by some that it might be made a separate item, as shown by 
the report of the committee to-day. We therefore made a 
special item of it as a compromise only, not because we 
regard it as proper to be so placed. 

I firmly believe that a joint committee representing 
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this body and the accounting officers would be able to com- 
promise upon a report which would be satisfactory to all of 
the commissions, and would at the same time furnish to 
railroad companies a system of accounts which they could 
adopt in place of many now in use. If I may be understood, 
the object of my remarks is this: that in order to reply to 
the requests of the commissions such requests should be in 
forms that could be readily and truly answered, and railway 
accounts should be kept in such forms as to readily make 
the answers. This can never be accomplished under the 
present condition of things, and preserve integrity. There 
must be honest compromise, conference, and changes. Wheu 
this has been done, in my humble judgment a system of ac- 
counts will be presented that will be acceptable to the ma- 
jority of railways, so that those companies who are so dis- 
posed can adopt them ; we shall then have little or no further 
occasion for changes, the commissioners will receive what 
they ask for, the railway accounts will provide the facts 
required, and truth — not error — will prevail. 

Mr. Woodruff: Does your proposition carry with it the 
proposition of allowing the forms to remain as they are for 
the present year? 

Mr. Waterman: Yes; I would suggest that no change 
whatever be made until a complete and satisfactory change 
can be agreed to. 

Mr. S. M. Williams: I would like to second Mr. Water- 
man's propositi on orsuggestion that the discussion of this 
question be continued. The general adoption by the execu- 
tive committee of the Association of Accounting Officers 
of the general classification as prescribed by the Interstate 
Commission at the present time shows that they acknowl- 
edge it as the best practical division that a thorough knowl- 
edge of railway accounting has yet suggested, and that, 
as he stated, some very large companies are disposed, if 
they feel there is any stability in the change, to surrender 
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a general division of operating accounts on which they have 
based their comparisons for a number of years. I only wish 
ito state that this does not involve such great changes or so 
much labor as perhaps those who have listened to the argu-" 
ment without personally going into the details might sup- 
pose; in general the railway accountants and the commis- 
sioners and the Interstate Commission are in accord; they 
have arrived at the proper basis for reaching the results. It 
only needs a little more polishing, a little more division, the 
transfer of some few items that have got apparently into the 
wrong place, which they would like now to have righted, 
so that when righted we will be able to go on for the next 
fifteen or twenty years without suggesting any further 
changes. 

For that reason I think that a further discussion of the 
subject between representatives of the commissioners and of 
the Interstate Commissioners and of the railroad accountants 
would be very desirable. And here, if I may be permitted, 
I would like to suggest that I hope the time will arrive when 
the state commissioners will feel disposed to adopt the 
forms of the Interstate Commissioji as their own and only 
ask in addition thereto such further information as they 
may need to complete their state statistics for purposes of 
taxation or other proper legislation. The labor aud expense 
imposed on railroads to-day by the varied reports required 
can hardly be appreciated. I may say that nearly 33J per 
cent, of the expense of railroad accounting to-day is charge- 
able to preparing statistics for purposes of reports to state 
and national governments, in addition to those deemed nec- 
essary for railroad management. 

Mr. Rogers: I would like to ask the gentleman one ques- 
tion. Do I understand that it is the purpose of the Ac- 
counting Officers' committee to strike taxes from special 
items to be deducted from the gross amount and insert them 
under operating expenses, and make them an item of operat- 
ing expenses? What reason is there for doing that, inas- 
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much as this is wholly within the power of the managing 
officer to control? 

Mr. Riebenack : There are taxes of various kinds, for in- 
stance, state taxes, which railroads treat differently. There, 
are some taxes whicb are treated under operating expenses. 
Take, for instance, your machine shops, <ftc. They are prop- 
erly charged to different expenses; but this is intended to 
show how heavily the roads are taxed, and that would be 
valuable information. 

Mr. Quarrier : I would like to ask this question : Are 
taxes not properly chargeable to operatiug expenses? The 
Supreme Court in two decisions has said that they are 
properly a part of operating expenses. 

Mr. Seymour: My attention has been called to that fact. 
The Supreme Court decided that taxes should be deducted 
from income to produce the net income, and that is now 
done in the present form. 

Mr. Quarrier: It, of course, comes from income, and 
hence should be included in operating expenses. 

Mr. Seymour: I mean to say in the opinion of the com- 
mittee taxes should be retained as fixed charges. 

Mr. Quarrier: It was deducted from gross earnings and 
not net income. 

The Chairman : Allow me to suggest that any question 
of that sort is not now before the Convention, and that this 
committee has not reported any change to be made up to 
the present time regarding this. The suggestion is that the 
matter be passed over at the present time. 

Mr. Hager : I move that the Committee on Uniformity 
in Annual Reports and Railway Accounting be continued, 
with authority to further confer with such committee as may 
he appointed by the executive committee of the Association 
of American Railway Accounting Officers, and to make re- 
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port oil matters now under consideration by such commit- 
tee at the next session of the Convention. 

The Chairman : That is what the committee desires to 
have done. 

Mr. Seymour : We have no objection to that proposition. 

The Chairman : The motion of Mr. Hager is that this 
committee be continued uhtil the next session of the rail- 
road commissioners, and that it be at liberty to confer with 
the Railroad Accounting Association and make a report at 
the next meeting, and that no change be made at this time. 

Mr. Seymour: We did recommend one change in the 
third item. 

Mr. Rogers : Was it not in the mail and express item ? 

Mr. Seymour : It was thought that mail and express 
should be taken into the account for reckoning the cost of 
carrying one passenger one mile. We suggested that the 
charge should be made. We suggested also that some of 
the items under the head of General Expenses should be 
transferred to some definite account, for instance, Conduct- 
ing Transportation. The number of accounts I cannot 
recall now. Superintendence was one of the new head- 
ings which was proposed by the committee. Taking some 
items now under General Expenses and putting them 
under some other headings we thought desirable. 

Mr. Woodruff : Do they care very much about that? 

Mr. Seymour : No, sir. 

Mr. Woodruff : They thought it very desirable to have 
these taken out of the classes. 

The Chairman : The accounting officers endorsed that 
unanimously. 

Mr. Rickard: The idea is that it might avoid a revolu- 
tion. 

The Chairman : It seems to me that Mr. Hager's propo- 
sition is a very prudent one. 
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Mr. Brown : All the members of that committee are, I 
believe, supposed to regard favorably the recommendations 
of the committee of accounting officers, because they recog- 
nize the fact that they are experts, but yet the wholesale 
change, they thought, would be received unfavorably by 
this Convention, and it was thought best to go slowly. At 
the same time th.ey thought that some of the suggestions 
made must sooner or later be adopted, but until we have 
greater facilities for doing business the matter had best lie 
over. I think it is wise that the action of the companies 
should be left free for another year. 

The Chairman: The motion is that this whole subject be 
left in the hands of the committee that has it in charge, with 
instructions to report at the next Convention, and that in 
the meantime the members confer with the Association of 
Railway Accounting Officers. 

Mr. Riebenack: That carries with it a postponement? 

The Chairman : Yes, sir. 

The motion was agreed to. 

The Chairman: Is there anything further before the 
Convention ? 

Mr. Hager: I move we adjourn until 10 o'clock to-mor- 
row morning. 

The Chairman: Special business was fixed for 11 o'clock. 

A Member : Make it 10.30. 

The amendment was rejected. The original motion was 
agreed to; and accordingly (at 4 o'clock and 45 minutes 
p. m.) the Convention adjourned. 



SECOND DAY. 



March 4th, 1891. 
The Convention met pursuant to adjournment. Messrs. 
T. H. Benton and J. C. Allen, representing the Nebraska 
State Board of Transportation, appeared, and their names 
were entered upon the roll. 

The Chairman : The Convention will come to order. 

TERRITORIAL ASSIGNMENT OF STATISTICS. 

Mr. Woodruff : I would state that Mr. Henry C. Adams, 
the Statistician of the Interstate Commerce Commission, has 
consented to come down and make a few introductory re- 
marks with regard to the third subject in the order of busi- 
ness, which is the first subject for consideration this morn- 
ing — Territorial Assignment of Statistics of Operation. 

The Chairman : The Convention will be glad to hear from 
Mr. Adams, I have no doubt. 

Mr. Adams: Mr. Woodruff spoke to me a few moments 
ago respecting this topic to be discussed — the Territorial 
Assignment of Statistics. I am not prepared, however, for 
a careful consideration of the subject, but can say a few 
words by way of introduction. 

Of course we well know that there are two aims that sta- 
tistics have in view. The first of these is to present a care- 
ful and accurate statement of the methods of conducting 
business and of all facts pertaining to any corporation or busi- 
ness investigated. The second of these aims is to summarize 
facts, to carefully classify them, and to compile them so as 
to arrive at some fair average. Now, it is in the interest of 
the second aim that a territorial assignment of statistics, or 
some other method of classification, is urged. The necessity 

8 (113) 
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of this is, I think, beyond question. In connection with the 
Census Office, as also in connection with the Interstate Com- 
merce Commission, the country has already been divided 
into ten groups and districts for the presentation of railway 
statistics. There came from the printing office this morn- 
ing the first proof of a bulletin giving railway statistics for 
the New England States, for each of the ten years making 
up the last decade, and some of the facts are so interesting 
in their bearing upon this subject that I venture to call them 
to your notice. The lesson to be learned from these facts 
is, I think, that the conditions under which New England rail- 
ways are operated are so different from the conditions under 
which other railways are operated that the same rules for 
control would not apply in the one division as in the other. 
Here is a table, for example, which assigns equipment to the 
length of line operated. In this table, for the year 1889, for the 
New England States, we have engines per 100 miles of 
line, 33 ; whereas for the United States, as a whole, for the 
same year, we have but 19 engines. The freight engines are 
about the same per 100 miles of line in the New England 
States, and in the United States as a whole, while passenger 
engines per 100 miles of line are 16 in New England and 
but 5 in the. country outside of New England. Another 
illustration is that passengers carried per passenger engine 
in New England are 102,000, whereas passengers carried 
per passenger engine outside of New England are 58,000, 
a little more than one-half. Passenger mileage per passen- 
ger engine in New England, however, is about the same as 
in other parts of the country. Comparisons of this sort, I 
would say, suggest the conditions under which railways 
are operated. Now, it is altogether likely that when statis- 
tics are compiled for the other territorial divisions there will 
be found differences as marked as those already mentioned, 
and if it be true that railway problems should be settled in a 
scientific manner — that is to say, on the basis of the facts — it 
follows as a matter of course that there should be a classi- 
fication of statistics. 
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It appears to me that the question of the proper terri- 
torial assignment of statistics is a question that claims 
the attention of the western rather than of the eastern 
states, because it is not until you get into the country that 
lies west of the city of Chicago that you find the lines of 
such length, and their operating accounts kept in such a 
manner, that it is difficult to secure a proper territorial 
assignment of statistics. But in a good many of the west- 
ern states the statistics are collated on the basis of state 
lines. Now, I should be very much interested to kuow 
from the representatives of those states how those statistics 
are gotten at. Are they assigned upon the basis of mileage ? 
If assigned upon the basis of mileage is that assignment a 
sound assignment ? Is it correct ? Are the facts published 
by certain of the states pertaining to traffic within state 
lines reliable? 

Mr. Chairman, if it is thought best to press this matter 
farther and appoint a committee, it is questions of this sort 
that should be considered ; and also the further question 
which is the problem involved, viz., what rule should be laid 
down and what requirement should be imposed upon the 
accounting officers of the railways so as to obtain these local- 
ized statistics and obtain them accurately. 

Mr. Woodruff: Mr. Chairman, without designing, of 
oourse, to cut off any discussion at the present time, I would 
say that the Committee on Order of Business suggests that 
this matter be referred to a committee of five, to be ap- 
pointed by the Chair in the usual manner, to prepare and 
submit a report at the next session. 

The Chairman : You will make that a part of your report, 
I presume, when you report on the order of business for 
the next session. Perhaps it will not be necessary, then, to 
take any further action with respect to it now. 

Mr. Woodruff: Just at this moment, if there is nothing 
pending, the Committee on Order of Business wishes to make 
this motion: That the preseut officers of this Convention 
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be continued in office until the next Convention. It has 
been thought that it certainly would be advantageous that 
the Secretary should be continued, and that it would be 
well to continue all the officers until the next meeting; and 
I make that motion from our committee. 

The Chairman : I suppose all of the offices except that 
of the Secretary and Assistant Secretary would be sinecures, 
but the Secretary always has something to do during the va- 
cation. It is therefore important, so far as that office is con- 
cerned, it seems to me, that it should be continued. If you 
think it important with respect to the others, I will put the 
motion that you have made. 

The motion was agreed to. 

The Chairman : The hour for the special business assigned 
has not yet arrived. The motion to give the Committee on 
Railway Legislation leave to sit again, the understanding 
being that it will report at the meeting a year hence, was the 
matter that was before the Convention previous to that which 
was before us at the adjournment, and can be taken up now 
if the Convention is ready for it. 

REPORT OF COMMITTEE ON RAILWAY LEGISLATION. 

Mr. Crocker: Mr. Chairman, I understand you have 
called up the report of the Committee on Railway Legisla- 
tion. I desire to state that one of the members of that com- 
mittee, Mr. John T. Rich, of Michigan, is not now a railroad 
commissioner. There are in fact onlv two members of that 
committee present at this Convention, and the attempt to 
have a meeting of the committee prior to the meeting of this 
Convention therefore failed. For that reason, among others, 
the committee did not make a final report. The chairman 
had hoped to have a meeting the night before the Conven- 
tion met, but only two members were present — Mr. Woodruff 
and myself. I would suggest that the vacancy in the com- 
mittee be filled. 
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The Chairman : If there is no objection to that I suppose 
it would, perhaps, be expected that the Chair should fill that 
vacancy, as the committee was originally appointed by the 
Chair by direction of the Convention. I would say that 
v it has seemed desirable that there should be a representative 
on that committee from the Interstate Commerce Commis- 
sion ; and, as a vacancy has now occurred, I have consulted 
with Col. Morrison, of our Commission, on the question of 
his going upon the committee. 

Under ordinary circumstances, of course, I should not ask 
Col. Morrison to take a position on one of these committees 
without being made chairman of it — without his being 
named first in the appointment. 

Mr. Crocker: Mr. Chairman, I should like to have Col. 
Morrison made chairman of the committee. 

The Chairman: Col. Morrison has expressed his willing- 
ness to take a place on this committee in place of Mr. Rich 
of Michigan, but he has at the same time said his choice 
would be not to be made its chairman. He thinks the com- 
mittee has an excellent chairman now and one who can 
devote more time and attention to these matters than he 
can. Col. Morrison is overcrowded with duties pertaining 
to the office of commissioner. Whiles therefore, he would 
consent to go upon this committee, if thought desirable, he 
makes the special request that he be not made chairman, 
but that Mr. Crocker be retained in the position in which 
he has already performed valuable service. I will therefore 
name the committee as it stands, with Col. Morrison on it. 
It is as follows : 

George G. Crocker, of Massachusetts. 

William R. Morrison, of the Interstate Commerce 

Commission. 
W. S. Garber, of Nebraska. 
Henry R. Shorter, of Alabama. 
Samuel E. Pingree, of Vermont. 
George M. Woodruff, of Connecticut. 
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In making up the committee Commissioner Morrison is j 

named second for such contingencies as may possibly occur. 

Will the Convention now dispose of the questions raised 
upon the report of this committee ? The motion is that this 
committee have leave to sit again aud report at a future time. 

Mr. Crocker: Mr. Chairman, as to some of the other 
members of that committee I do not know whether they will 
serve or not. I would therefore suggest — not at this time, 
however, but as a motion to be acted upon later — that in case 
vacancies occur on any of the committees the Chairman of 
this Convention, on beiug notified thereof, may fill such 
vacancies. 

The Chairman: You make that as a motion ? 

Mr. Crocker: I suppose it is not strictly in order until 
the other motion is disposed of. 

The Chairman : Is there anything further to be said upon 
the motion that has been made to give this committee leave 
to sit again and report in the future? If not, perhaps we 
may as well put the motion now. 

The motion was agreed to. 

Mr. Crocker: Mr. Chairman, I now move that the per- 
manent Chairman of this Convention be authorized to fill 
any vacancies which may occur in any of the committees. 

The Chairman: Between the time of their appointment 
and the next meeting ? 

Mr. Crocker: Yes, sir; the next annual meeting. 

The Chairman: Is there anything to be said on that 
motion ? 

The motion was agreed to. 

Mr. Woodruff : Mr. Chairman, it being so near 11 o'clock, 
I move to take up the regular order of business. 

The Chairman : Very well. 
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Mr. Fleming: If I may be pardoned one moment, I want 
to offer to amend the resolutions offered by the committee. 
There seems to be some misapprehension in the minds of 
some members of the Convention which I wish to remove 
before. you begin-this discussion. 

The Chairman: The Convention will understand that the 
special order for this morning is a consideration of the three 
resolutions, which are found on pages 73 and 74 of the re- 
port of the proceedings of yesterday, as reported by the Com- 
mittee on Reasonable Rates. 

Mr. Fleming: I want to remove an impression which 
seems to be in the minds of some members and whichj 
I take it, is clearly a misapprehension of this report. 
With a view of clearing up that misapprehension, I 
want to say that we have not stated in our report that it is 
expedient to regulate railways by commissions. We have 
simply asserted that it is within the power of the state — 
that is, of the Federal Government, in so far as interstate 
matters are concerned, and of the state, so far as internal 
commerce is concerned — that it is within their power to do 
this thing. We have not undertaken to say in this report 
what is expedient as to the exercise of that power at all. 
With a view of making that clear, I will, on the part of the 
committee, move an amendment to the resolutions referred 
to, and I hope no objection will be offered. I move to strike 
out from the second resolution the words " and schedules of 
rates fixed by them," and also strike out the words " of a 
master commissioner in chancery in United States courts, as 
the verdict of a jury, or as the valuations of a tax assessor 
in matters of ad valorem assessments of property," and to 
substitute in place of these latter the words " other adminis- 
trative officers." 
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The Chairman : Your amendment refers to the second 
resolution. 

Mr. Fleming: Yes, sir; so that the resolution would read 
as follows : 

That it is within the power of Congress and the state 
legislatures to delegate the power of a reasonable regulation 
of rates to boards of commissioners and to make their acts and 
findings upon questions of fact, after fair legal opportunity to 
be heard, as conclusive and binding upon the courts as the 
findings and acts of other administrative officers. 

The Chairman : The first question arises, as I understand 
it, upon the first resolution. Is the Convention ready for 
the question upon the first resolution, which is as follows : 

That it is competent for the Congress of the United 
States and for the legislatures of the various states to regu- 
late, within their respective spheres, the rates of freight and 
passenger traffic and travel, subject only to those "legal and 
constitutional limitations which, under our system of gov- 
ernment, circumscribe the exercise of all legislative and ad- 
ministrative acts. 

The resolution was unanimously agreed to. 

The Chairman : Now Mr. Fleming moves that the second 
resolution be amended so that it will read as follows: 

That it is within the power of Congress and the state 
legislatures to delegate the power of reasonable regulation 
of rates to boards of commissioners, and to make their acts 
and findings upon questions of fact, after fair legal oppor- 
tunity to be heard, as conclusive and binding as the findings 
and acts of other administrative officers. 

Mr. Mortland: I offer the following as a substitute for 
the second aud third resolutions : 

That it is within the power of Congress .and of state 
legislatures to delegate to boards of commissioners the 
power to determine what are and what aro not reasonable 
rates and charges, and we believe it would be wise to pro- 
vide by law that reports of such commissioners, after notice 
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and hearings upon all questions of fact arising in such mat- 
ters, should be held to be prima facie proof of matters therein 
stated, and we believe that uniformity in Congressional and 
state legislation as to rates is desirable, to the end that prac- 
tical results may be attained by the co-operation between 
State and Interstate Commissioners. 

I do not object so much to the resolution as amended, but 
in order to have the thing fully before the Convention I 
offer th e substi tu te. 

Mr. Fleming: Have you any objection to the amendment 
I have proposed being acted upon and then have yours put 
as a substitute? 

Mr. Mortland : I do not see how that can be done, be- 
cause if the resolution as amended were adopted the substi- 
tute would not be in order. 

The Chairman : It would not be adopted, and your sub- 
stitute could come in as well after the vote on the amend- 
ment as it can now. 

Mr. Freeman : If this substitute is received at all by the 
Chair it must be as an amendment to the amendment. It can- 
not be received in any other way. If the gentleman with- 
draws his substitute, then the vote can be taken on the 
amendment. 

Mr. Woodruff: It is distinctly understood that this mo- 
tion can come in as a substitute after we have voted on the 
amendment, and bv common consent it can be received in 
that way. 

The Chairman : The Chair is of opinion that the question 
can be taken now upon the amendment to the second reso- 
lution. 

The question on the amendment was put and the Chair 
was unable to decide. 
The yeas and nays were ordered. 

Mr. Luke: If it is in order before proceeding with the 
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amendment offered by Judge Fleming, I would like to offer 
an amendment to his amendment to this effect. 

. The Chairman : The vote is being taken upon the amend- 
ment. 

Mr. Woodruff : I may as well rise to the point of order 
that this amendment is not now in order, because the vote 
is being taken. 

The Chairman : The point of order is well taken ; the 
call of the roll will be proceeded with. 

The Secretary proceeded to call the roll, which resulted 
as follows : Yeas, 16 ; nays, 16. 

The Chairman : Well, I vote yea. 

Mr. Morrison: I do not see that there is so much differ- 
ence in these propositions, but I think the committee repre- 
sented by Mr. Fleming has a right to correct and amend its 
own report before anything else is done. 

The result was announced — yeas, 17, nays, 16 — as follows: 





Yeas— 17. 




Woodruff. 


Brunswig. 


Brown. 


Seymour. 


Crocker. 


Hill. 


Himes. 


Rogers, 


Morrison. 


Wheeler. 


Rickard. 


Bragg. 


Crim. 


Stewart. 


. Knapp. 


Hager. 






The Chairman votes yea. 


Nays— -16. 




Campbell. 


Walsh. 


King. 


Smith (Iowa). 


Slot ten. 


Bagley. 


Mortland. 


Smith (Ohio). 


Watson. 


Williams. 


Freeman. 


Thompson. 


Liggett. 


Duncan. 


Teisberg. 


Jervev. 







So the amendment was agreed to. 
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The Chairman: The question recurs upon the resolution. 
Is there any further suggestion or amendment? 

Mr. Fleming: I would like to ask a question for informa- 
tion. I understand that the amendment of the committee 
has been adopted. Will that interfere with an amendment 
to some other part, or an additional resolution making some 
provision with regard to the question of schedules ? 

The Chairman : I do not understand that it precludes the 
offering of other propositions. If some gentlemkn wauts to 
take another step and extend the matter, as contemplated by 
the original resolutions, that can still be done. It would be 
very well to act upon the resolution as amended, and then 
we can decide what we will do with the other proposition. 

Mr. Morrison : How much difference is there between 
these two propositions of Judge Fleming and Mr. Mort- 
land? 

Mr. Fleming : I do not think there is very much, but 
some gentlemen seem to think that there is a material dif- 
ference, and I want them to understand that they are not 
precluded from amending the resolution by the vote just 
passed or from discussing the question whether it is desirable 
to adopt any other, so as to meet their particular views. 

Mr. Woodruff: The substitute, as I understand it, was 
prepared before the amendment was made. There is very 
little difference between the amendment and the spbstitute, 
and I would ask if the mover desires to press the substitute 
now. 

Mr. Mortland : I should prefer to let the matter go to a 
vote. 

Mr. Walsh : It strikes me that the substitute ought to 
come up now. 

The Chairman: Do I understand that the substitute has 
been withdrawn ? 
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Mr. Campbell : We object to its withdrawal. It is now 
the property of the Convention and we object to having it 
withdrawn. 

The question was put on the substitute, and the Chair was 
unable to decide. The yeas and nays were ordered, and the 
Secretary proceeded to call the roll. 

The result was announced — yeas 11, nays 17 — as follows : 





Yeas— 11. 




Mortland. 


Walsh. 


Duncan. 


Williams. . 


Slotten. 


Jervey. 


Liggett. 


Smith (Ohio). 


Thompson 


Teisberg. 


Freeman. 

Nats— 17. 




"Woodruff. 


Fleming. 


Brown. 


8eymour. 


Hager. 


King. 


Wheeler. 


Brunswig. 


Davison. 


Crim. 


Rogers. 


Watson. 


Campbell. 


Rickard. 


Hill. 


Smith (Iowa). 


Stewart. 





So the substitute was rejected. 

The Chairman: The question now recurs upon the sec- 
ond resolution as amended. 

Mr. Hill : Will you please have it read as amended ? 

The Secretary read as follows : 

That it is within the power of Congress and the state 
legislatures to delegate the power of reasonable regulation 
of rates to boards of commissioners, and to make their acts 
and findings upon questions of fact, after fair legal oppor- 
tunity to be heard, as conclusive and binding as the findings 
and acts of other administrative officers. 

The Chairman : Are you ready for the question upon 
this resolution as amended ? 

Mr. Mortland : I call for the yeas and nays. 

The yeas and nays were ordered, and the Secretary pro- 
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needed to call the roll. 
24, nays 7 — as follows: 



The) result was announced — yeas 





Yeas— 24. 




Woodruff. 


Fleming. 


Brown. 


Seymour. 


Hager. 


Duncan. 


Himes. 


Brunswig. 


Jervey. 


Wheeler. 


Crocker. 


King. 


Crim. 


Whitman. 


Bagley. 


Luke. 


Rickard. 


Watson. 


Campbell. 


Smith (Ohio). 


Hill. 


Smith (Iowa). 


Stewart. 


Rogers. 




Nats — 7. 





Mortland. 


Slotten. 


Teisberg. 


Williams. 


Thompson. 


Davison. 


Liggett. 







So the resolution was agreed to. 

The Chairman: The question now is upon the third res- 
olution : 

That uniformity is desirable in Congressional aud state 
legislation on the subject of rates, to the end that public 
regulation of rates may be practically reached by the active 
co-operation between State and Interstate Commissions. 

The resolution was unanimously agreed to. 

The Chairman: That, I believe, concludes the special 
order for the morning. 

Mr. Woodruff: The Committee on Order of Business 
would suggest the next topic in order, which is Safety Ap- 
pliances for Railroad Cars. 



SAFETY APPLIANCES FOR RAILROAD CARS. 

The Chairman: The subject now before the Convention 
is that of Safety Appliances for Railroad Cars. 

Mr. Crocker: Mr. Chairman, the Convention is aware 
that this subject was considerably discussed at the last 
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meeting and a resolution was passed recommending Con- 
gressional action. Another year has elapsed and nothing 
has been done by Congress, nor has thero been any great 
progress made toward uniformity in the matter of couplers. 
The present lack of uniformity is daily claiming its vic- 
tims, and it does seem to me that we ought not to let the 
subject drop at this Convention ; that we ought to take some 
action in furtherance of the effort which was made last vear. 
I have prepared a draft of a resolution upon the subject, 
and I will submit it, as it seems to me that this, at least, we 
should do. Whether we should do more or not will depend 
upon the suggestions of other members. The resolution is 
as follows : 

That a committee of five be appointed by the Chair to 
urge upon Congress, as soon as possible after the opening of 
its next regular session, the imperative need for action by 
that body calculated to hasten and insure the equipment of 
freight cars throughout the country with uniform automatic 
couplers and with train brakes. 

The Chairman: The Convention has heard the proposed 
resolution. Is there anything to be said upon it? 

Mr. Smith (Iowa) : In this connection I desire to offer 
some resolution for the consideration of the Convention, and 
to direct its attention to the fact that in this resolution is 
raised a question as to the type of couplers. 

The Chairman : Is this intended as a substitute for the 
other resolution ? 

Mr. Smith (Iowa) : It is an additional resolution. 

It will be remembered that in the discussion of this ques- 
tion a year ago it was urged by some of the gentlemen pres- 
ent that it was not the proper thing for the Convention to 
specify the particular type of coupler that should be adopted, 
but that it was proper to leave that question to the operat- 
ing departments of the respective railway lines, whose 
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officers and managers, no doubt, were better equipped to 
settle that question than the Convention. 

And I desire to' call the attention of the Convention in 
advance to this question, which occurs in the resolutions 
I am about to offer. The resolutions are as follows: 

Resolved, That, with a year's added experience and obser- 
vation, we hereby reaffirm substantially the resolutions 
adopted last year by this Convention relating to automatic 
couplers and power brakes, excepting, however, the indorse- 
ment of any particular type of coupler. 

Resolved, That it is the unanimou^ sentiment of this Con- 
vention that the necessary legislation, both national and 
state, be promptly enacted providing for the gradual appli- 
cation and use of automatic couplers and power brakes on 
freight cars and driving-wheel brakes on locomotives, and 
also providing for the early extermination of the eommon 
car stove. 

Resolved, That a committee of members, to be selected 

by the Chairman, with ex-Commissioner L. S. Coffin as vice- 
chairman, be constituted to direct the attention of Con- 
gress and the legislatures of the several states to this 
matter; that the committee be continued until the next 
session, with power to act, and that the duly accredited rep- 
resentatives of different associations interested in this ques- 
tion be invited to co-operate with the committee. 

The Chairman : These, I suppose, are really intended as 
a substitute, are they not? Do they not cover the ground 
of the resolution first offered ? 

Mr. Smith (Iowa) : They may be termed a substitute. 

The Chairman : They substantially cover the ground and 
go further than Mr. Crocker's. I should suppose that they 
were a substitute. 

Mr. Rogers : The substance of the resolution offered by 
Mr. Crocker, as I understood it at the time of the reading, 
was that a committee of five be appointed by the Chair to 
urge upon Congress, as soon as possible after the opening 
of its next regular session, the imperative need for action 
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by that body calculated to basteu and insure the equipment 
of freight cars throughout the country with uniform auto- 
matic couplers and train brakes. 

So far as the resolution provides for the appointment of a 
committee I am heartily in favor of it. But it seems to me 
that the time has come to define the type of coupler that 
should be recommended in the bill ; otherwise you will throw 
into chaos and still further confusion this whole subject. 

Let us review for a moment the action heretofore taken 
upon this subject of couplers. I take ray own State first be- 
cause I am more familiar with it. An act was passed some 
five or six years ago providing that after 1884 no new car 
should be purchased nor any old car be repaired without 
being equipped with an automatic coupler. Massachusetts 
had such a law upon its statute books and so did other 
states. In order to determiue some form of coupler that 
would bring about uniformity, an elaborate investigation of 
the subject was gone into by the Board of Railroad Commis- 
sioners of our State. We had a test at East Albany. In- 
ventors from all over the country were invited to attend and 
present their inventions applied to cars, so that practical 
demonstration could be made of their efficiency. After 
spending two days in practically testing these couplers, as to 
whether they would couple on curves and as to their strength 
and freedom from being fouled by rust and water and all 
that sort of thing, we reached certain conclusions and rec- 
ommended as our first choice a form not of the vertical 
plane type. 

Well, matters went along, and the legislature amended 
this law with regard to coupling, providing that after No- 
vember, 1892 — 1 think that is the month ; I know it is the 
year — every freight car operated within the State of New 
York and owned by domestic corporations should be 
equipped with an automatic coupler, but not defining 
the type. Then the Master Car Builders' Association, 
or the corporations through the Master Car Builders' 
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Association, presumably representing the best intelligence 
and the best experience upon this subject, decided upon a 
type known as the vertical plane type. It did not seem to 
me the best type to be used, but any type is better than the 
discordant couplers in use all over the country. 

Now, what is the status? The status is that this Master 
Car Builders' Association have accepted and recommended 
this type. It has been accepted. I see by reading the re- 
ports of the last Convention, that some gentleman here read 
that a resolution of the presidents of the railroads consti- 
tuing what is known as the Vanderbilt system accepted 
this type. They certainly did not do it without knowl- 
edge of the merits of this type of coupler. The Pennsyl- 
vania Railroad Company, with all its affiliated lines, has, a3 
I understand, accepted this type. That certainly gives this 
type a weight which cannot be lightly discarded. Now, then, 
such being the case, it seems to me that to appoint a com- 
mittee to urge upon Congress ihe passage of a law to insure 
the adoption of an automatic coupler would be futile unless 
it is coupled with a recommendation of the kind of coupler 
to be adopted. I therefore would suggest as a substitute for 
both of these resolutions the following : 

Resolved, That the recommendation of the Railroad Com- 
missioners of the United States, in Convention assembled in 
May, 1890, that driving-wheel brakes and apparatus for 
train brakes be placed on every locomotive, and that train 
brakes and uniform automatic couplers be placed on every 
freight car, be reaffirmed as the sense of this Convention. 

2. That the Chairman appoint a committee of five to draft 
a bill to be submitted to Congress to secure the above re- 
sults. 

3. That this committee be instructed to present the bill to 
the next Congress and to secure its passage by the use of 
every legitimate means. 

The reasons that I have expressed are my reasons for ad- 
vocating this measure. I do not care a straw what type of 
coupler is adopted, provided only it shall be uniform ; but I 
9 
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think the time has come when we should declare that 
under all the circumstances this is our choice, or that we 
do approve of this coupler that has been adopted by these 
railroad experts. 

Mr. King: I would like to ask the gentleman if there are 
not several forms of the Master Car Builders' coupler. 

Mr. Rogers: Yes, sir ; there are several. They provide 
certain lines so that those of the vertical type will be inter- 
changeable, and if the couplers do not conform to those lines 
they do not belong to the Master Car Builders' type. 

The Chairman : I understand your resolution is intended 
as a substitute for both the others. 

Mr. Hill : It is a substitute for the substitute offered by 
the gentleman from Iowa. 

This, Mr. Chairman, is one of the most important ques- 
tions that we can be called upon to deal with. It is a matter 
that has excited very great interest, and claimed the attention 
of the best minds connected with the railway service in this 
country. But first of all I desire to say that, after consider- 
able experience with state legislation on this subject and 
kindred subjects, in my opinion nothing can be gained by 
attempting to control this matter by state legislation. 

I may say just here that of the three propositions before 
us I decidedly prefer the proposition submitted by the gen- 
tleman from Iowa. I really have no objection to his sub- 
stitute except the suggestion of a particular name for ap- 
pointment on this committee. However, the proposition 
submitted by the gentleman from New York confines us 
to a particular type of coupler. He has given some 
very good reasons for adopting the coupler prescribed by 
the Master Car Builders' Association. But all over the 
country progress has been made in this direction. Take 
it in the states south of the Potomac and south of the 
Ohio and east of the Mississippi. Nearly 11,000 miles of rail- 
way in that part of the country are controlled by one corpora- 
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tion — The Richmond and West Point Terminal Company — 
comprising nearly all of the railways south of the Potomac, 
south of the Ohio, and east of the Mississippi. Now, the 
Richmond and Danville road, with which I am perfectly 
familiar, for several years past has not had a car built or re- 
paired without being equipped with an automatic coupler. 
You will find on every such car of the Terminal system 
an air-brake and automatic coupler, and the coupler used is 
the Janney coupler. Now, I know little or nothing about 
couplers, but I see nothing but the Janney coupler all over 
the southern country. These companies have gone to a great 
deal of expense in equipping their cars. I am not prepared 
to express any opinion as to the particular sort of coupler, 
but I do not think it is quite the thtng for us to do to say to 
these people all over this country, You shall use one particu- 
lar sort of coupler. 

Mr. Rogers : May I interrupt you for a moment? How, 
under heaven, then, is uniformity to be secured ? We have 
been attempting to get uniformity for eight years, with very 
little progress. 

Mr. Hill : I do not think that we are the best judges as 
to which is the best coupler to be used. 

Mr. Rogers : We are not ; we are accepting expert opinion. 

Mr. Hill: I have seen in every railroad meeting I have 
attended in the last five years somebody with the best coupler 
in existence. You find him wherever you go.. After 
years of study I am not prepared to say which is the best, 
and I doubt very much whether the gentleman is. 

Mr. Rogers: I disclaim any opinion on the subject. If 
they will only adopt one I will be satisfied. 

Mr. Hill: I do not* propose to say here that the Master 
Car Builders' coupler is the best, because I do not know it. 
I know scarcely anything about it. I desire that action 
of the strongest kind, action that it is proper for us to take, 
should be taken to secure legislation in Congress. I have 
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had a great deal of experience in state legislation as to rail- 
roads, particularly in the south, and I say now that in the 
south you can scarcely get anything done. I trust that the 
resolutions of the gentleman from Iowa, with the name of 
Mr. Coffin stricken out, will be adopted. 

Mr. Smith (Iowa): By way of explanation, with reference to 
to the resolution that I presented, I desire to say that I do 
not insist upon the name of Mr. Coffin being retained as a 
member of that committee. I simply inserted his name for 
the reason that he is the representative — the authorized 
representative — of the Brakemen's Association of the United 
States, and, of course, by reason of that relation to the asso- 
ciation, would take a double interest in this question, and 
could help materially in the work, already far along, of urging 
upon the legislatures of the states and the Congress of the 
United States prompt action on this question. I would say 
that so far as the state legislatures are concerned the State 
I have the honor to represent, at the last session of its legis- 
lature, passed a bill which provided for the gradual adoption, 
upon freight cars and upon locomotives, of safety appliances, 
taking the broad ground that it was unwise to specify any 
paiticular appliance, for the reasons that have already been 
stated here. Our law was enacted on the broad ground of 
leaving to the roads the selection of the particular kind of 
appliance, simply providing that it should be automatic. 
This was done for another reason, Mr. Chairman. It is 
probably well known to all of you that carriers are liable 
for accidents that result from the use of improper appliances, 
and they are placed upon their own responsibility as to the 
selection of these appliances ; but if the State or the National 
Government steps in and says to the railway company, You 
must use this particular form of coupler or brake; and an 
accident results from the use of that form, it occurs to me 
that the responsibility of that accident is transferred from 
the shoulders of the railway company and falls upon the 
shoulders of those who order the adoption of these appli- 
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ances; and that is a responsibility that I, as a commissioner, 
do not care to assume. Fqr myself, I am unwilling that the 
carriers should have that responsibility lifted from them by 
being placed in such a sit&ation. As I understand the 
situation, a type of coupler was adopted by the Master Car 
Builders' Association some few years ago, but practical trials 
or tests of it have not proved satisfactory. Another associa- 
tion, which has probably more to do with couplers than any 
other in either the United States or Canada, namely, the 
National Car Switchmen's Association of the United States 
and Canada, at a meeting held last fall, declared by resolu- 
tion that they did not approve of the Master Car Builders' 
type. These men are as well qualified to judge of their 
practicability as we are — presumably better qualified than we 
are to judge of these matters — and it occurs to me, Mr. Chair- 
man that if we attempt to sort out from among the 6,000 coup- 
lers one particular kind, and say that this must be adopted, we 
are retarding rather than promoting this mutter. But if it is 
not thought desirable by this Convention, Mr. Chairman, to 
have Mr. Coffin's, name in this resolution, I shall be £lad to 
have it stricken out. 

Mr. Rogers : It seems to me that it is not feasible or rea- 

• 

sonable to disclaim a desire to approve of any one type of 
coupler. It may be said that the better plan is to leave it 
to the railroad companies. But what is the practical effect 
of that? Why, it is to make confusion worse confounded. 
We have already statutes on the statute books of two-thirds 
of the states of the Union requiring that railway cars shall 
be equipped with automatic couplers. But what use are 
they if we cannot say what kind of coupler ? I am charged 
with carrying this law into effect, but I do not know what 
to do in the matter of making a selection. I want somebody 
to tell me what kind of coupler shall be taken up, and I will 
adopt the suggestion if I think it is right. You call upon 
Congress to pass an act requiring cars to be equipped with 
a particular kind of coupler, but if you go to the Patent 
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Office you will find 6,000 types to choose from. No progress 
would be made by having a bill passed merely requiring 
cars to be equipped with an automatic coupler unless the 
particular kind is defined. 

Mr. Woodruff: The Committee on Order of Business 
has had several communications handed to it on this 
general subject A portion of them it will request to have 
referred to whatever committees are affected. In addition to 
that, the Switchmen's Mutual Association of North America 
has sent a representative here, Mr. George E. Starbird, who 
desires to be heard, not in advocacy of any particular patent, 
but in regard to what action ought to be taken on this general 
subject. 

Mr. Rogers: What are his credentials? 

Mr. Woodruff: I will read them : 

Switchmen's Mutual Aid Association of North America. 

Office of the Grand Lodge, 
Rooms 77 and 78, Commerce Building, 

Chicago, III., March 1, 1891. 

Interstate Commerce Commission, 

Washington, £>. C. 

Gentlemen: The bearer is Mr. Geo. E. Starbird, who is 
master of one of the subordinate lodges of this association, 
and ou the question which he desires to call to your atten- 
tion I am satisfied that he is well qualified to speak. 

The question of appointing a committee to confer with 
your honorable body has often been discussed, but never 
acted upon. I do believe, however, that such a committee 
as Mr. Starbird will suggest would be of great service to all 
parties concerned. 

Respectfully yours, 
[seal.] John A. Hall, 

Ed. Switchmen's Journal. 

His certificate of membership from the association is one 
of his credentials, and we ask that he be heard for a few 
moments. 
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The Chairman : There is no objection to the gentleman 
being heard. 

Mr. Starbird: Mr. Chairman and gentlemen of the Con- 
vention, it is with a sort of hesitancy that I come before you 
to speak upon this important matter. In fact, I may say I 
was called upon at a moment's notice to do so, and I can 
only speak from having an experience of twenty-three years' 
service, and as a member of the Switchmen's Mutual Aid 
Association. I will say, Mr. Chairman, that I am not 
here to represent any particular form of coupler, nor to 
favor any particular type. I am a switchman, and am at 
present employed by the Chicago, Milwaukee and St. Paul 
railway, and in active service, but I am here to present this 
matter before you, for your attention, from a practical stand- 
point. Our suggestion, not to detain your body, covers about 
the proposition you have made, that a committee be selected 
from the Master Car Builders' Association, Master Mechanics' 
Association, Switchmen's Mutual Aid Association of North 
America, Brotherhood of Railway Trainmen, Car Inspectors' 
Association, etc., and as many of your capable body as you 
deem fit, and have them meet and take up this questiou of 
couplers, and go into all its details, and report to your com- 
mittee all of their views on the subject, and then have that 
report submitted to Congress and have it become a law. 
That is the solution of the whole question. As to the Buffalo 
case, I beg leave to state that we did not endorse any one 
coupler, for, as I believe — and we hold entirely the same view — 
there are hundreds of couplers which we have to contend 
with in all sorts of weather. We have no standard type of 
coupler — that is, the switchmen have no standard type of 
coupler. 

We are not financially interested as patentees. No mem- 
ber of my organization, I know, has any interest in any way, 
shape, or form in any type of coupler ; but we are financially 
interested in the organization which I am proud to be a 
member of, a mutual benevolent association. I can show 
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you, by a sheet I have, where we pay thousands of dollars 
monthly for the benefit of our widows and orphans, and 
these various types of couplers that we have to contend with 
are largely increasing the amount drawn from our salaries 
to keep up our insurance. 

From a humanitarian standpoint I would like to draw a 
picture for you to look at. It is very well for a patentee to 
bring couplers and models here before you, where everything 
works right to the letter, or make a practice trial if you will 
go to this yard or road, or that, and see them in operation * 
where the engineer knows to a certainty just how much of a 
move he is going to make. It works perfectly ; it is an un- 
doubted success, and many of them are so, to speak of certain 
instances; but take it in darkness and in storms, when you 
cannot see two feet — no ; not one foot — ahead of you. The only 
light you have — and it ties one hand up and you are obliged 
to work like a one-armed man — is a lamp that will throw a 
light two feet in diameter. You work by signals. The sleet 
and the storm is such that you can hardly face it and stand 
upon your feet. The companies — and it is right that 
they should — expect their work to be done and the com- 
merce of the country to be moved systematically and on 
time. We have got, as the saying is, to get there. My com- 
rade, if I have charge of the engine, is back coupling cars 
and my other comrade is engaged in cutting off the cars, 
making up trains, and we are handling on an average of 
three to five hundred cars a night or day. You understand 
that a full complement is three men. That man does not 
know, and it is impossible for him to know, whether the car 
has a vertical type or the ordinary lipk and pin. He sees 
the car coming, and, running across several tracks, he has 
barely time to pick up a link and pin ; and it is not so easy 
to put the link and pin in the vertical as in the ordinary 
one, but he gets it in, and he has just a second, sometimes 
hardly that, to protect his life and limb. 

Another feature I want to bring to your attention. The 



SAFETY APPLIANCES FOR RAILROAD CARS. 137 

difference in height should certainly be taken into consid- 
eration. I have seen, and that not more than a month ago, 
two couplers of this Master Car Builders' type — both of them 
of the standard and automatic type, as they are termed — 
where the lower lip of the hook or knuckle, so called, of one 
car and the upper lip of the knuckle of the other barely 
came in contact enough to catch. Then the hand-hold, 
something that a man can keep one hand on while he puts 
his other in danger, we have not got that. Now, gentlemen, 
that is a situation we meet daily, hourly, and minutely, each 
and every day in the year. 

Mr. Chairman and gentlemen, I agree with the gentle- 
man from New York, and I say again that you ought to do 
something in this direction ; otherwise one corporation will 
put on this appliance and another one that appliance. One 
state says one thing and another says another thing. I am 
satisfied from my experience that the railway companies 
would be glad to know what they have to do, and not be 
compelled to expend so many thousand dollars for this type, 
and that type, and barely get it into use at an enormous ex- 
pense when they have to change to another. That much 
money has to be thrown away and they have to go to an- 
other expense. 

But, gentlemen, our little ones, our wives and children, 
and ourselves want some action taken, and we think, thank- 
ing you one and all for the attention and the courtesy that 
you have extended to me as a member of our organization 
and in behalf of the others, if you will select your commit- 
tee — and we will only be too glad to meet its members under 
your sanction — that we can come to some satisfactory conclu- 
sion, one that will be satisfactory to all, and we can settle for 
once and for all this question of a standard coupler of uniform 
type and standard height; and again, gentlemen, I wish to 
say that we as an organization and I as an individual care 
not what the type is; we care not whether it is a link and 
pin or a vertical type, but in our Convention at Buffalo we 
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followed the old adage — of two evils choose the least — 
recommending the adoption of a standard link and pin, and 
automatic draft bar with a recess in the head to protect 
the hand. We know what the vertical type is and what the 
' link and pin is; and on that point we do not think enough 
attention is paid to cutting off cars. It is almost the 
universal opinion that the coupling, the act of coupling 
the cars, causes all this danger. I can show that in the 
month of February there were only two cases where we paid 
death insurances, out of nine, that it was from coupling cars* 
Two-thirds, at least, of our members of the brakemen's 
and switchmen's organizations meet death and total dis- 
ability pulling pins and cutting off cars, whether the type 
be of the vertical or otherwise. Each car is cut sej^irately. 
There are all manners of cars, from all over the United States, 
with different couplers, different platforms, and the man 
doing the work has no time to examine the type of bar, he 
has something else to do preliminary to cutting off the cars. 
The man who pulls the pins must notice the cars as pulled 
by him ; he must notice what division each will go on, what 
track it will go to, and where he makes his cut ; the only 
time he has to see what kind of type the couplers are is the 
second he goes in between them to cut the cars, and you can 
realize the position we stand in when we go between cars and 
instead of finding a link and pin find some patent article. 
Gentlemen, sometimes we feel like throwing them into the 
lake and the patentee with them, but of course we do not 
mean all we say. 

Mr. King: Let me ask the gentleman a question. Is 
there any trouble about selecting a good coupler, one that 
would be staudard and all right, from the Master Car Builders' 
type? 

Mr. Starbird : Would there be any trouble? 

Mr. King: Yes. Are there as good couplers of that type 
as any ? 
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* 

Mr. Starbird : Well, the gentlemen will have to excuse 
ine, because I am not authorized to favor  

Mr. King : I do not mean that you shall favor any. 

Mr. Starbird : Personally, I will put it in this way, in 
answer to the question of the gentleman, as best I can ; I am 
not authorized to favor the Master Car Builder^', or any others. 
I will say simply and solely, from personal experience of 
twenty-three years, yard and train service — and I have occu- 
pied a good many different positions — as far as I am con- 
cerned give me the Master Car Builders' type or give me the 
link-and-pin type, but give me uniformity, so that I may 
know that it is one and the same thing, wherever I find it. 
Gentlemen, I have coupled cars a good many years, but for- 
tunately I have just that much in the way of an injury 
(showing his hand) ; only a trade-mark. Very few come out 
that way from between two solid buffers. I was very for- 
tunate. It is as easy for me to make a coupling when a car 
"is coming at the rate of ten or fifteen miles an hour as it is 
for you, gentlemen, to perform the duties of your different 
avocations — to use a pen, for instance. If the car itself is in 
safe condition — but unfortunately it is not, a great many 
times — if the car is of standard height, so that I can depend 
on what chances I am taking, I am safe enough with the 
link and pin. 

I will say, in conclusion, that we are willing to meet a 
committee from the Master Car Builders' Association or a 
committee from the Master Mechanics' Association, whoever 
they are to be. We are the ones in danger from these differ- 
ent inventions. We are, to speak plainly, between the devil 
and the deep sea. We cannot say, and have no power to say, 
what couplers they are to use. We have got to earn our 
bread and butter. We may object to the couplers that they 
adopt. We have one more privilege than the soldier; we 
can quit. 
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Mr. Brunswig : From your remarks I infer that your pref- 
erence is simply for uniformity of design in these couplers. 

M r. Starbird: Yes, sir. 

Mr. King : I do not know that I can say much about this, 
but it occurs to me that we want to get at one special thing, 
and I think we can very easily get at it without saying quite 
as much as some of these resolutions express. One resolu- 
tion, that of my friend from Iowa, includes both the state 
and national governments. 1 do not think that we want 
anything to do with state legislation. I think that is the 
last thing we want to touch. We want the state to keep its 
hands off, and we want this legislation by the Congress of 
the United States. We also want one other thing. We want 
a uniform coupler of an automatic kind, and we want also 
some appliance for air-brakes, and we want Congress to pass 
the law. Now we know what we want. 

Mr. SMiTfl'(Iowa): How are you going to provide for 
railroads that do not cross state lines ? 

Mr. King : They have interstate commerce, but if you 
have any little roads that have no interstate commerce the 
states could pass the necessary legislation ; but what we 
want is a national law, and we do not want the states to 
meddle with it. I do not ; if the Convention does it is all 
right; but I want a national law. If there is any one 
thing I am thoroughly impressed with it is that the time 
has come when we ought to move in this matter — when we 
ought to act. I do not think that it is needful that this 
Committee should report to any other Convention. I do not 
think the next Convention would know a great deal more 
of the subject than we do to-day. My idea is that a com- 
mittee b9 appointed, of seven, say, to present this matter to 
Congress, and that they ask immediate action. It seems to 
me something like this would fill the bill : 

* 

Resolved, That it is the sense of the Convention that the 
time has fully come when national legislation should be 
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speedily adopted by Congress fixing a uniform automatic 
coupler of the Master Car Builders' type for use in the United 
States, and that a committee of seven be appointed by the 
Chairman of this Convention to urge the passage of such a 
law by the next Congress ; and that the law should also pro- 
vide for suitable air-brakes on all passenger and freight trains; 
and that such committee confer with the Master Car 
Builders' Association and the Switchmen's Association, and 
actively press the matter to a conclusion. 

Mr. Smith (Iowa) : While you define the title of coupler 
why don't you define the title of air-brake? 

Mr. King: I cannot do it. I do not know nor does this 
Convention know how to do it. I do not think if we should 
say what we want that it would be such authority as the 
Congress of the'United States would be authorized to accept. 
We are not the men who have knowledge of the matter as 
to what this should be. It is a matter which cannot be 
decided without a conference with the Master Mechanics', 
the Car Builders' and the Switchmen's Association. 

Mr. Smith (Iowa) : What would be the purpose of confer- 
ring with the Car Builders' and these other associations after 
you have adopted the type of coupler? 

Mr. King: The Master Car Builders' coupler is only a 
certain type, not a certain patent. The Master Car Build- 
era^ type, as I understand it, has a uniform height and char- 
acter. There are dozens of them. I do not believe it would 
be right or proper for us to say what one should be adopted, 
but you can say that a certain type should be adopted. 

Mr. Smith (Iowa) : In order, if possible, to make some pro- 
gress I desire to move that the name of Mr. Coffin may be 
stricken out of my substitute, and I desire to add thereto that 
this committee, when appointed, shall be continuous until 
the next meeting of the Convention, and that they may invite 
in conference representatives from the Master Car Builders' 
Association, the Switchmen's Association, the Trainmen's 
Association, the Car Inspectors' Association, and the Master 
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Mechanics' Association. I simply add that to my substitute 
and ask that it be taken up and considered. 

Mr. Hager: May I suggest to my friend that this com- 
mittee, if appointed, have power to act and be continuous. 
We do not meet again for a year, but Congress meets in 
December. The committee might perfect and present the 
bill to Congress next December. 

Mr. King : That is my idea exactly. 

Mr. Crocker : In order to improve somewhat the motion 
which I originally made I desire to make an addition to it 
so that it will read as follows : 

That a committee of five be appointed by the Chair to 
urge upon Congress, as soon as possible after the opening of its 
next regular session, the imperative need for action by that 
body, calculated to hasten and insure the equipment of 
freight cars throughout the country with uniform automatic 
couplers and train brakes; and that said committee, before 
presenting its views to the appropriate Congressional commit- 
tee, be requested to give a hearing in the city of Washington 
to such persons, duly accredited representatives of organiza- 
tions of railroad officials or employees, as may desire to be 
heard. 

Then there might be added the following resolution : 

That in our opinion the experience of the past year leads 
us to reaffirm the resolution of last year endorsing the 
Master Car Builders' type. 

My object, Mr. Chairman, in offering these resolutions is 
this: It has seemed to me that while we might endorse the 
Master Oar Builders' type of coupler at this meeting it may 
not be expedient for us to urge upon Congress the passage 
of a law definitely adopting that type; but what we want 
to do is to take some action here which shall lead Congress 
to take steps toward securing that uniformity which every 
one (jlesires. It seems to me that that would leave the ques- 
tion in the freest and the best way — the most effective way. 
We shall have the best chance of getting something done if 
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we put the resolution in that general shape, leaving it largely 
to the committee of five or seven appointed by this body, after 
conferring with the representatives accredited from these 
organizations of employees and officials, to determine exactly 
what should be asked for, and leaving it also to the dis- 
cretion of the members of that committee, if they find they 
cannot get exactly what they want, to strive for the next 
best thing. 

Mr. Rogers: Do I understand that your proposition is 
that when this committee to be appointed by the Chair shall 
have drafted a bill after conferences with these different 
committees from the different railroads, the particular kind 
of coupler shall be stated and defined in the bill, or that it 
shall be left to Congress to do that? 

Mr. Crocker: My own impression is that it is inexpe- 
dient to do that in the bill. I, however, would leave that 
entirely to the committee to decide after consultation with 
those interested. I desire to state, in order to show what 
my own views were a year ago (of course they are subject to 
change), that I drafted and submitted to Senator Hoar the 
following bill, which he presented to Congress : 

A BILL 

To secure the safety of freight cars employed in interstate commerce by 
the use of proper couplers, freight- train brakes, and other appliances 
prescribed by the Interstate Commerce Commission. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
Interstate Commerce Commission is hereby instructed, after 
such investigation as it may deem expedient, to prescribe 
the conditions which freight cars used in interstate com- 
merce shall fulfill in order to secure, as far as possible, the 
safety of all persons employed thereon. For the purpose of 
making such investigation said Commission may employ 
experts and incur such other expenses as may seem to it 
necessary or expedient. 

Sec. 2. That when the Interstate Commerce Commission 
has prescribed and announced by public advertisement the 
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conditions to be fulfilled by freight cars used in interstate 
traffic every common carrier doing an interstate business 
shall, in the construction and equipment of all freight-cars 
thereafter constructed or purchased by it, and of every 
freight car repaired by it, comply with and fulfill the con- 
ditions prescribed by the Commission, and shall also place 
on each freight car thereafter constructed or purchased by 
it, and upon each freight car repaired by it, appliances ful- 
filling the conditions prescribed by the Commission, and 
from and after a certain date, to be fixed by the Commis- 
sion, not less than three nor more than five years from the 
time when the order is issued, no freight cars shall be used 
in interstate traffic unless they fulfill the conditions pre- 
scribed by the Commission. 

Then follows a section relating to penalties. The object 
of that was to provide for a thorough investigation by an 
independent commission, such as the Interstate Commerce 
Commission. We are well aware that the members of the 
Interstate Commerce Commission are not engineers, are not 
mechanics, but we do believe that they are able to decide 
this matter wisely upon information which they can com- 
mand. It has got to be left with somebody. It seems to 
ma that it is expedient that this committee should not be 
hampered by any draft of a law which we might draw up at 
the present time, but should have the full field open to it, 
only the goal being marked out, that it shall strive to secure 
some. action by«Congress which shall hasten the equipment 
of cars with uniform automatic couplers and train brakes. 

Mr. Freeman : Mr. Chairman, we have four sets of reso- 
lutions before us now upon this one subject. There are some 
parts of each which suit me. I like the resolution of the 
gentleman from Iowa particularly, because in addition to the 
coupling business he puts in train brakes and the brakes on 
driving wheels of locomotives, and also the car stove, which 
is one of the things which should go into that same act to 
be passed by Congress. I therefore move that a committee 
of three be appointed by the Chair, to whom these four 
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resolutions shall be referred, to report to this Convention at 
two o'clock to-day, and to make a consolidation of those four 
resolutions, or prepare such a resolution as they can agree 
upon to bring out the salient points of the four, so that we 
may act upon them. If that is not to be done we certainly 
ought to have the four separate resolutions in print before 
us, so that we can compare them. We cannot, from this 
hasty reading of them, see what are the principal] features 
of these four resolutions. 

I therefore make the motion that I do. 

The Chairman : We have here an original resolution, and 
then we have three substitutes to that resolution, that in 
succession have been offered. I would suggest to the Conven- 
tion whether it would not be well that the gentlemen who 
have offered this resolution and the substitutes should 
compose that committee, with, perhaps, another gentleman, 
appointed for the purpose of acting as chairman of the com- 
mittee. 

Mr. Freeman : I would be very glad to have that done. 

The Chairman : Let the committee then consist of five. 
Is that accepted ? 

Mr. Freeman: Yes, sir. 

Mr. Crocker: Mr. Chairman, I would suggest that per- 
haps it would be better to have an entirely new committee. 

Mr. Freeman: On the contrary, I think the suggestion of 
the Chairman is an excellent one, for these gentlemen evi- 
dently know what are the points of their own resolutions 
and can present them to each other. I have no doubt 
they can agree upon something that will be satisfactory to 
us all. 

The Chairman: I will appoint as that committee Mr. 
Freeman 

Mr. Freeman : I ask to be excused from serving on that 
committee. I did not make the motion for that purpose. I 
want somebody else to serve. 
10 
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The Chairman: Then I will appoint — 

George M. Woodruff, of Connecticut. 
George G. Crocker, of Massachusetts. 
William E. Rogers, of New York. 
Spencer Smith, of Iowa. 
John H. King, of South Dakota. 

And their report will be the special order this afternoon for 
two o'clock. 

REPORT OF COMMITTEE ON REASONABLE RATES. 

Mr. Fleming : I rise to a privileged question. There is 
some misunderstanding about the form in which the resolu- 
tion with reference to reasonable rates has been adopted, and 
I desire, with the permission of the Chair, to have it cor- 
rected. Mr. Secretary, will you read the resolution on rea- 
sonable rates as adopted ? 

The Secretary read as follows : 

That it is within the power of Congress and the state 
legislatures to delegate the power of reasonable regulation 
of rates to boards of commissioners, and to make their acts 
and findings upou questions of fact, after fair legal oppor- 
tunity to be heard, as conclusive and binding as the findings 
and acts of other administrative officers. 

Mr. Fleming: The words "upon the courts" should be 
inserted there after the word "binding." 

Mr. Rogers : It was passed with those words stricken out. 

Mr. Fleming : My motion did not so provide. 

Mr. Morrison : I don't know how we can go back to this 
question without unanimous consent. 

Mr. Fleming : It is a privileged question. 

Mr. Morrison: I favored the right of the committee rep- 
resented by Mr. Fleming to perfect the resolution or put it 
in form satisfactory to the committee. I did not myself ob- 
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serve a substantial difference between what the committee 
proposed and Mr. Mortland's substitute for the committee's 
amended resolution with the words "binding upon the 
courts" as a part of it. The meaning would probably be the 
same with these words in or out. Still, as they were part of 
the original resolution, the purpose of leaving them out 
might be misinterpreted. The Interstate Commerce Com- 
mission and the railroads should conform to and obey the 
law, and the courts are no less obliged to conform to the 
law than the roads and the Commission. 

Mr. Fleming: The point lam making is that they are 
not out. I didn't move to strike them out, and jbobody else 
did, so that they are still in. 

Mr. Freeman: The gentleman from Kentucky did not, in 
his motion to strike out, move to strike out those words ; but 
when the resolution was read by the Chair those words were 
not in, as I remarked to the gentleman by my side, and I 
took a pencil and struck them out on my copy ; and the 
resolution was adopted with those words out. 

The Chairman : That is true. They were stricken out 
at the desk by the clerk. 

Mr. Fleming: It is a mere clerical error, and I want to 
correct the record. I now move to correct the record. 

Mr. Woodruff: I move to reconsider the vote by which 
that resolution was passed. Then the question can be acted 
upon. 

The Chairman: The motion is that the vote bv which 
the resolution was adopted be reconsidered. 

The motion was agreed to. 

The Chairman : The question now recurs upon the adop- 
tion of the resolution with the words referred to inserted. 
I understand Mr. Fleming to say that his amendment, as he 
made it, did not strike out those words. I certainly under- 
stood it so at the time, for I was surprised to see those words 
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left out. The question, then, is upon inserting in the resolu- 
tion as amended those words that were accidentally stricken 
out at the desk. 

Mr. Whitman: Will the Secretary read the resolution ? 

The Secretary read as follows : 

That it is within the power of Congress and the state 
legislatures to delegate the power of reasonable regulation of 
rates to boards of commissioners, and to make their acts and 
findings upon questions of fact, after fair legal opportunity to 
be heard, as conclusive and binding upon the courts as the 
findings and acts of other administrative officers. 

The Chairman: That is the way that I understood the 
motion to stand after it had been amended. When it was 
passed up to me to be finally submitted I found those words 
stricken out, and I supposed it had been done by Judge 
Fleming. 

Mr. Fleming: No, sir; it was not done by my motion. 

Mr. Himes: Inasmuch as we have consumed a great deal 
of time this morning and the session is likely to be some- 
what prolonged. I rise to say that I hope this matter can be 
speedily disposed of. So far as I understand it, the adoption 
of this resolution with the words in — " upon the courts " — is 
about the same as with them out. Who else are they to be 
binding upon except the courts? I think it means that. 

Mr. Freeman : Mr. Chairman, the gentleman raises the 
point, Does this resolution mean anything except that they 
shall be binding upon the courts? Are they to be binding 
upon anybody else ? "And to make their acts and findings 
upon questions of fact, after fair legal opportunity to be heard, 
as conclusive and binding upon the courts as the findings and 
acts of other administrative officers " — 

Mr. King: I would like to explain that as I understand 
it. The findings of the Commission will be to the courts 
and to everybody else just the same as if a court had found 
that thing or as if it was a verdict of a jury. No one, after 
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the railroad commissioners have passed upon a matter, can 
take it into a court de novo and try it over again and set 
aside the findings, of the commissioners. It stands as a 
verdict. Their only course is to show a right of appeal or 
something of that kind. It is the law of the land, binding 
upon everybody until it is properly reversed. 

Mr. Freeman: Does it express that? Does it show it? 
If it does I have nothing to say. 

Mr. King: I think so, clearly. It does not exclude any- 
body. 

Mr. Freeman : If it mentions the courts, does^ it not 
thereby exclude everybody else? 

Mr. King : No ; not necessarily. 

Mr. Rogers : If that is your understanding of it, it seems 
to me the language is ambiguous. It says that "it is within 
the power of Congress and the state legislatures to dele- 
gate the power of reasonable regulation of rates to boards of 
commissioners, and to make their findings upon questions of 
fact," &c. That would be a finding as to whether the railroad 
had charged thus and so, but the reasonableness of the 
charge would not come under consideration in that matter. 

Mr. King: They find the reasonableness. 

Mr. Rogers: The reasonableness is not a matter of fact; 
it is a matter of opinion. 

Mr. King : That is what they find. 

Mr. Rogers : " The power of reasonable regulation of 
rates." Now, then, the reasonable regulation, I submit, is 
not a matter of fact, but a matter of opinion depending 
upon a great variety of things. The matter of fact is 
whether the railroad companies have charged this sum of 
money for this transportation, it seems to me. 

Mr. King: They find, as a matter of fact, whether those 
railr6ad companies have charged a reasonable or an un- 
reasonable rate. That is a finding of fact that they pass 
upon. 
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Mr. Mortland: If the interpretation put upon it by the 
gentleman from South Dakota is right, then I say I have 
more objections to it than I had at first. It then comes to 
this: That the findings of a Commission upon any matter 
raised shall be final, without appeal. 

Mr. King : No ; I said you had an appeal, but it stood the 
same as the findings of the court, unless it was appealed ; 
that it stood as the findings of a court, as the findings of a 
jury, and the only way to review it was upon appeal pro- 
vided for, and that it had the same force. 

Mr. Mortland : That is not the language. My substitute 
would have remedied that, but that was voted down, and 
now you have something that goes a great deal farther. 

Mr. Fleming : The resolution explains itself. It says " as 
binding upon the courts as the acts and findings of other 
administrative officers." 

The Chairman : Will you take the question by yeas and 
nays ? 

The yeas and nays were ordered, and the Secretary pro- 
ceeded to call the roll. The result was announced — yeas, 
28 ; nays, 6 — as follows : 





Yeas— 28. 


• 


Woodruff. 


Brunswig. 


Brown. 


fiimes. 


Crocker. 


Duncan. 


Wheeler. 


Whitman. 


Jervey. 


Orim. 


Williams. 


King. 


Luke. 


TeiBberg. 


Davis. 


Campbell. 


Benton. 


Watson. 


Smith, (Iowa.) 


Allen. 


Hill. 


Fleming. 


Slotten. 


Thompson. 


Hager. 


Stewart. 
Nays— 6. 


Morrison. 
Bragg. 


Mortland. 


Rogers. 


Smith, (Ohio.) 


Stevens, (Mass.) 


Rickard. 


Freeman. 



So the resolution was agreed to. 
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APPOINTMENT OF COMMITTEES. 

Mr. Woodruff : I move that the Chairman have power 
to fill all the committees after the adjournment of this Con- 
vention; that the Chairman be permitted to complete the 
committees named or ordered, after the adjournment. 

The Chairman : If that is done they will be appointed 
soon enough to go into the printed record of the proceed- 
ings: 

The motion was agreed to. 

Mr. Freeman: I move that we take a recess until two 
o'clock. 

The motion was agreed to. 

At the expiration of the recess the Convention reassembled . 

REPORT OF COMMITTEE ON RESOLUTIONS RELATING TO SAFETY 

APPLIANCES. 

Mr. Woodruff: The committee which was appointed this 
morning, to whom were referred four resolutions in regard 
to safety appliances, has prepared a set of resolutions, as 
directed by the Convention, combining the principal features 
of all the resolutions which were referred to the committee, 
and moves their adoption. The resolutions reported by the 
committee are as follows: 

First. That a committee of five be appointed by the Chair 
to urge upon Congress, as soon as possible after the opening 
of its next regular session, the v imperative need for action by 
that body calculated to hasten and insure the equipment of 
freight cars throughout the country with uniform automatic 
couplers and with train brakes, and the equipment of loco- 
motives with driving-wheel brakes, and present and urge 
the passage of a bill therefor. 

Second. That the committee, before presenting the bill to 
the appropriate Congressional committee, be requested, after 
public notice, to give a hearing to accredited representatives 
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of such organizations of railroad officials or employes as 
may desire to be heard. 

Third. That the Secretary of this Convention act as sec- 
retary of this committee. 

The motion was unanimously agreed to. 

COMMITTEE ON REASONABLE RATES. 

Mr. Himes: I desire to offer a resolution, but before doing 
so I wish to state that by resolution the officers of this Con- 
vention have been made officers for one year, and the other 
committees have been continued over, but no action in that 
respect has been had in regard to the Committee on Reason- 
able Kates. The resolution is as follows : 

Resolved, That the Committee on Reasonable Rates be 
continued, and be instructed to report to the next Convention 
such "further facts and suggestions in connection with the 
question of reasonable rates as by it shall be deemed proper. 

The Chairman: The resolution has been heard. Is there 
anything to be said upon it? 

Mr. Fleming : I would like to make a suggestion if that 
resolution is to be passed. One or two members of that 
committee have not been able to be very active in the work 
assigned the committee, and I would like to suggest, if 
there is no objection, that there be added one or two mem- 
bers to the committee, with the understanding that any 
three of them constitute a quorum. The difficulty, Mr. 
Chairman, about these committees is to get them together. 
They are separated oftentimes by many hundreds of miles, 
and sometimes it is difficult to get a quorum. My sugges- 
tion is to add two more members to the committee, with the 
understanding that any three of them, after due notice to the 
other members, may constitute a quorum at any meeting. 

The Chairman: May I ask a question ? Can you tell, 
Judge Fleming, whether these commissioners composing 
this committee are still all in office? 

Mr. Fleming: Yes, sir; they are all still commissioners. 
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Tbe Chairman : So that no vacancies have really oc- 
curred? 

Mr. Fleming: No, sir. 

Mr. Him$s: Mr. Chairman, I have no objection to enlarg- 
ing the committee. I think it would be eminently proper 
to continue this committee, as the others have been con- 
tinued. 

The Chairman : The question now before the Convention 
is on the adoption of the resolution offered by Mr. Himes. 

Mr. Fleming : I offer to amend by adding the words 

•Mr. Hager: It had better first be determined whether 
the committee will be continued. 

The Chairman: The question is on the adoption of Mr. 
Simes' resolution, which has been read. 

The resolution ifras agreed to. 

Mr. Fleming: Now I move, Mr. Chairman, that two other 
commissioners be added to this committee, to be appointed 
by the Chair, and that any three members of the committee 
so constituted may be a quorum in the absence of the others, 
after due notice of meeting. 

The Chairman: The motion is made by Judge Fleming 
that two additional members be added to this committee by, 
appointment of the Chair, and that after due notice of meet- 
ing three members of those present shall constitute a quo- 
rum. The question is on agreeing to the motion. 

The motion was unanimously agreed to. 

SAFETY APPLIANCES. 

Mr. Woodruff: Mr. Chairman, I have two communica- 
tions, which are in the hands of the Committee on Order of 
Business — one from the Grand Lod^e of the Brotherhood of 
Railway Carmen and the other from Mr. J. B. Thomas — on the 
subject of car-couplers, and I ask that they be referred to 
the committee on that subject. 
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The Chairman : That seems to be the proper disposition 
of them. 

Mr. Freeman: I offer the following resolution : 

Resolved, That the committee to whom the subject of 
automatic couplers and continuous train brakes has been re- 
ferred be requested to consider and report to the next Con- 
vention of Railroad Commissioners upon the expediency of 
requesting national legislation upon the subject of lighting 
and heating of passenger cars. 

The Chairman : The Convention has heard the resolution. 
Is there anything to be said on it? If not, I will put the 
question. 

The resolution was agreed to. 

The Chairman: What is the further pleasure of the Con- 
vention? 

TIME AND PLACE OF HOLDING NEXT CONVENTION. 

Mr. Rogers: If there is nothing further before the Con- 
vention I presume that a motion to adjourn would be in 
order, as in fact it is always in order, but before making 
that motion it seems to me desirable to have some expres- 
sion of opiuion on the part of the Convention as to the time 
of the next meeting. I know that in conversation with a 
number of members of this Convention more or less dis- 
satisfaction has been found with the time of the year of this 
meeting — the third of March — the expiring days of Con- 
gress, when the hotels are very crowded and when the pub- 
lic are very much taken up with other matters, so that the 
questions before this Convention do not receive the public 
attention which, perhaps, their importance merits. It 
seems to me that when the time is set down for the meet- 
ing of the next Convention of Railroad Commissioners it 
would, perhaps, be well to put it in April instead of March ; 
and, with that idea in view, I suggest that the next 
meeting of this Convention be held in the city of Wash- 
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ington, and, if agreeable to the Interstate Commerce Com- 
missioners, here in this room ; and I should say upon the 
first Tuesday of April. 

Mr. Freeman: I shall have to object to the time. Our 
annual State election takes place on the first Wednesday in 
April, and I expect to be there. 

Mr. Wheeler: It seems to me, Mr. Chairman, that it 
would be better to leave that question with a committee to 
be appointed by the Chair to act with the Chairman of this 
Convention in fixing the time and place for holding the 
next Convention, and I move that a committee of five be 
appointed, of which the Chairman of this meeting shall be 
chairman, to call the next Convention, and that the call 
shall be made for such time and place as the committee shall 
designate. 

The Chairman : Time and place were left to the com- 
mittee last year. I ought to say for the committee that when 
it came to deal with that question great difficulty was found 
in fixing upon the time for holding the Convention. There 
was a very strong expression that the time fixed the year 
before was too late, and the time of our present meeting 
seemed to be the most appropriate one for this year 
that could be fixed upon. I am sure if any committee be 
appointed for the purpose of calling the Convention its mem- 
bers would be very glad, indeed, if this Convention should 
relieve them of the responsibility of fixing the time, for we 
found it very difficult last year. 

Mr. Whitman : Mr. Chairman, I think it would be much 
easier for the Commissioners who are here now to anticipate 
a date when all would be at liberty next year than for a 
committee to provide for it hereafter. I think perhaps a 
date might be fixed by a committee when it would be impos- 
sible for me to attend. It might be left for the committee 
to settle where it was to be held. I make a motion, Mr. 
Chairman, that it be the second Wednesday in April. I 
will change it to the second Tuesda}'. 
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The Chairman: I understand that you make that as an 
amendment to the motion which has already been made. 

Mr. Whitman: Yes, sir. 

Mr. Rogers : What is the motion? 

Mr. Whitman : That the second Tuesday in April t>Q fixed 
for the meeting of the next Convention. 

Mr. Woodruff:' It is desirable to have a committee, and 
it will not trammel the committee if we instruct it to call 
the meeting on the second Tuesday in April. 

Mr. Rogers: Are these committees usually instructed to 
suggest subjects for the consideration of the Convention ? 

Mr. Woodruff : They have been instructed to do so. 

The Chairman: The motion that was offered was a mo- 
tion for the appointment of a committee of five to call the 
next Convention at such time and place as should be deter- 
mined upon by that committee. Now, it is moved to amend 
that resolution by instructing the committee to call the 
meeting on the second Tuesday of April. The question now 
is upon the amendment of the resolution as offered. Possibly 
the mover of that resolution would accept the amendment. 

Mr. Wheeler: I accept the amendment. 

The Chairman > The question is, then, on the resolution 
as amended.- 

Mr. Rogers: Kindly have the resolution read? 

The Chairman: Gentlemen, this is the resolution offered 
by Mr. Wheeler with the amendment of Mr. Whitman in- 
corporated : 

That a committee of five be appointed, of which the 
Chairm&n of this meeting shall be chairman, to call the next 
Convention, and that the call shall be made for the second 
Tuesday in April of 1892, at such place as the committee 
shall designate. 

Mr. Jervey : I move to amend that by inserting " Wash- 
ington" instead of "such place as the committee shall des- 
ignate." 
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The Chairman: Do you accept that amendment, Mr. 
Wheeler ? 

Mr. Wheeler: There may something arise that will 
render it impolitic to hold the Convention at that time in 
Washington, and I prefer to leave it to the committee. I 
trust and believe that the Chairman of this Convention, with 
his good, sound, solid sense, will appoint as his colleagues 
upon that committee men that will show sense in the call- 
ing of that Convention. I think it entirely unnecessary to 
designate Washington. 

Mr.HAGER: I rise to support the amendment proposed 
by the commissioner from South Carolina. Last year this 
Convention by a vote, after a full consideration of the ques- 
tion, refused to go to Lexington, and refused in favor of Wash- 
ington. Now, if the Convention cannot go to Lexington 
there is no other place for it in the United States except 
Washington. 

The Chairman : The gentleman is a little mistaken in 
his facts. The matter last year was left to the committee, 
and of that committee of five three of the state members 
decided that the meeting ought to be held here. 

Mr. Hager: I mean that by a vote of the Convention it 
refused to select Lexington as a place of meeting. 

Mr. Mortland : It seems to me that it would be more con- 
venient for those who come from a distance if the Conven- 
tion were held on Wednesday and Thursday instead of 
Tuesday and Wednesday. Many of us have to start on 
Sunday to get here on Tuesday, but if the Convention 
began on Wednesday we should not have to start before 
Monday. 

The Chairman: There is already an amendment pend- 
ing which should be disposed of first. The amendment 
proposed now is one that requires the call to be made for 
the second Tuesday in April, in the city of Washington, in- 
stead of such place as the committee shall designate. Are 
you eady for the motion ? 
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Mr. Rogers: I would simply suggest, if it is agreeable to 
the Interstate Commerce Commission to have the Convention 
meet here, that there are obvious advantages in meeting here 
over any other locality. The records are all here, and there 
are facilities here for printing the proceedings, as was exem- 
plified by the marvelous rapidity with which we received the 
proceedings of yesterday in complete and printed form this 
morning. I do not know where all these conveniences can 
be obtained as they can here, and, other reasons aside, it 
seems to me there is good reason for our meeting here. 

Mr. Jervey : I should presume, from the previous invi- 
tations we have received, that the Interstate Commerce 
Commission will be glad to receive us here in the future. 

The Chairman : I can assure you, gentlemen, that we are 
very glad to meet you here, and if all the others had come 
we should have been equally glad to meet them. 

The amendment was agreed to. 

Mr. Mortland: Now, I would move to substitute Wednes- 
day instead of Tuesday. 

The amendment was agreed to. 

The Chairman : Now the question is upon the resolution 
as amended — that a committee of five be appointed, of which 
the Chairman of this meeting shall be chairman, to call the 
next Convention, and that the call shall be made for the 
second Wednesday in April of 1892, at Washington. Is 
there anything to be said upon it? 

The resolution as amended was agreed to. 

ticket brokerage. 

Mr. Jervey : Some time during last July or August the 
Interstate Commerce Commission sent around circulars in 
regard to ticket scalping. I should be glad to know if any- 
thing has been done in regard to the matter since our re- 
plies were received. 
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The Chairman: I may as well respond to that question 
now, if I may be permitted to do so. The gentleman will 
find a considerable discussion of that whole question in- 
corporated in the report of the Commission that has just 
been issued, and that the replies received, not only from 
railroad men, but also from the commissions, are appended 
to that report. There is quite a body of testimony on the evils 
of the whole system of railroad ticket scalping, and a very 
strong recommendation is made that there should be legis- 
lation upon the subject. The laws of the states and of some 
other countries are collected in that report. 

Mr. Jervey : I did not receive that report till I came here, 
and have not looked into it. 

The Secretary : It was only received from the printer 
yesterday morning. 

The Chairman : Upon that subject I think it would be 
well if the Committee on Railway Legislation would give it 
some attention next year, and I have no doubt it will do so. 
Is there anv further business before the Convention ? 

RESOLUTIONS OF THANKS. 

Mr. Wheeler: I desire at this particular point of the 
proceedings to offer the following resolution : 

Resolved, That we hereby express our thanks to Hon. Ed- 
ward A. Moseley, the Secretary of this Convention, for his 
services to the members and committees of this Conven- 
tion, and of past Conventions, aud to the several railroad 
commissioners of the country, whenever opportunity has 
offered. 

I offer this as a tribute of respect. 

The Chairman: Gentlemen, vou have heard the motion. 
Is anything to be said upon it? 

Mr. Rogers: I heartily concur in the motion, but I would 
move to amend it by inserting the name of the Chairman 
and extending to him also the thanks of the Convention 



160 CONVENTION OP RAILROAD COMMISSIONERS. 

for the able and impartial manner in which he has presided 
over it. 

Mr. Whitman : I have a special resolution on that subject. 

The Chairman : The question is upon the resolution of 
Mr. Wheeler as read. 

The motion was unanimously agreed to. 

Mr. Whitman: I wish to offer this resolution : 

llesolved, That the thanks of this Convention be extended 
to Hon. Thomas M. Cooley for his able and courteous per- 
formance of the duties of Chairman of this Convention. 

The resolution was uuanimously agreed to. 

report op committee on order of business. 

Mr. Woodrupf: Mr. Chairman, the Committee on Order 
of Business, in pursuance of the authority heretofore given, 
report, that a committee of five on Discriminations from 
the Use of Private Cars of Shippers, and a like committee 
on Territorial Assignment of Statistics of Operation, be 
appointed by the Chairman ; and that they have nothing 
further to present. 

The Chairman : If there is no objection the report will be 
accepted, and if there is no further business before the Con- 
vention a motion to adjourn will now be proper. 

ADJOURNMENT. 

Mr. Woodruff : I move that we now adjourn. 

The motion was agreed to ; and accordingly (at 3 o'clock 
p. m.) the Convention adjourned. 

On the adjournment of the Convention the Chairman 
filed with the Secretary the appointments to committees 
which had been authorized to be made by him, and these, 
together with the committees, continued from the last ses- 
sion, appear in the preliminary pages of this report. 
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